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The U.S. America Invents Act (AIA) was adopted into law on September 16, 2011, to
initiate the most significant changes to U.S. patent law in the past fifty years. The
changes made by the AIA include modification of the definition of prior art, establishing
a "first-to-file" system, reduced grace period opportunities for filing patent applications
and expanded post-grant opposition. This essay focuses on post-grant opposition
procedures available after implementation of the AIA.

The most significant patent opposition procedure under the AIA is Post-Grant Review
(PGR), which will be available beginning on September 12, 2012. The PGR process
provides more extensive opportunity to reevaluate patent validity compared with the
post-grant ex parte reexamination that has previously been (and will continue to be)
available.

Under the PGR, a third party can file a request at the United States Patent & Trademark
Office to cancel one or more claims of a granted patent. The request must be filed within
nine months of issuance of the patent.

The PGR request asserts an invalidity argument for specified claims of the patent,
along with evidence of invalidity. Unlike the previously available ex parte reexamination,
invalidity arguments under the PGR are not limited to prior art patents and publications.
For example, a PGR request can assert invalidity based on non-statutory subject matter
(35 USC 101) or lack of enablement or indefiniteness (35 USC 112).

It is expected that the PGR process will be used frequently by interested third parties

and that the review of patents in this way will improve U.S. patent quality.



