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In many countries, trademark protection extends beyond traditional words, logos and
slogans and can be used to protect product design elements such as color, product shape
and configuration, dynamic motion, sound and even scent. Unlike patents and copyrights,
trademarks may be maintained indefinitely as long as they are used properly. In the U.S.,
trademarks also provide an opportunity to protect product designs where patent protection
is lost because the one-year statutory bar.

Many well-known U.S. product design trademarks, such as the COCA-COLA® bottle,
the ETCH-A-SKETCH® tracing device and the HONEYWELL® round thermostat,
were once protected by now-expired patents. Apple, Inc. has registered and applied for
registration of trademarks in the U.S. for the design of the iPod® mobile digital device.
Despite changes in Apple's technology since the introduction of the iPod® in 2001,
distinctive design features of the iPod® remain. As utility and design patents expire,
trademarked product design may still be enforced against potential infringers.

Registering non-traditional marks presents challenges such as proving acquired
distinctiveness and overcoming functionality refusals. Potential obstacles can be
overcome by selecting unique and distinctive designs, touting the source-identifying
design in advertising and disclaiming or omitting functional aspects of the product design
when filing for trademark protection.

In a time of rapidly changing technology, trademarks provide companies a competitive

advantage by enabling indefinite protection product design elements.



