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ࣥࢥࡣ࡛ࣃࢵ࣮ࣟࣚࡣᢏ⾡㛵㐃௻ᴗࡢࡃከࠊࡀ࠸࡞ࡣ࡛࡜ࡇࡓࡗ㝈࡟᪥ᮏ௻ᴗࠉ

ࠋࡿ࠸࡚࠸ᢪࢆㄗゎ࠺࠸࡜࠸࡞ࢀࡽᚓࡀಖㆤࡿࡼ࡟チ≉ࡣ㛵㐃Ⓨ᫂㸦CII㸧ࢱ࣮ࣗࣆ

ᐇ㝿ࠊࡣ࡟ಖㆤࢆᚓࡢࡵࡓࡿ㐺ษ࡞ฎ⨨ࠊࡤࢀࡍ࠼ࡉࡾ࡜ࢆಖㆤࢆᚓࡿࢀࡽ CII
ᢏ⾡ࡢ⠊ᅖࡣᗈࡃᏑᅾࠋࡿࡍ

࡚࡟ࣃࢵ࣮ࣟࣚࠉ CII ᡭຓࡿࡼ࡟ࣝࢼࣙࢩࢵ࢙ࣇࣟࣉࠊࡣ࠿࠺࡝࠿ࡿࡁಖㆤ࡛ࡀ

࡝࠿ࡿࢀࡽᚓ࡟௨๓ࡿࢀࡉ࡞ࡀチฟ㢪≉ࣃࢵ࣮ࣟࣚࡣࡃࡽࡴᮃࠊẁ㝵࡛࠸᪩ࡀࡅ

ࢆ‽ᇶࡢチᛶ≉ࡢ࡛ࣃࢵ࣮ࣟࣚࠊࡤࢀ࠶࡛ࢢ࣑ࣥ࢖ࢱࡢࡑࠋࡿ࠸࡚ࡗ࠿࠿࡟࠿࠺

ࡁ኱㝈ᘬ᭱ࢆ⋠☜ࡢ௨࡚ᡂຌ࡛ࢀࡑࠊࡁ࡛ࡀ࡜ࡇࡿ⦏ࢆ᪉ࡁ᭩ࡢ᫂⣽࠺ࡼࡍࡓ‶

࣮ࣚࠊࡣ࡟ሙྜ࠸࡞ࢀࡲぢ㎸ࡾࡲ࠶ࡀᡂຌࡶ࡚ࡋಟṇࡓࡲࠋࡿࡁ࡛ࡀ࡜ࡇࡿࡆୖ

ࠋࡿࡁ࡛ࡶ࡜ࡇࡿࡍ♧࿊ࢆ␎ㄳᡓ⏦ࡢูࡀ௦⌮ேࡢࣃࢵࣟ

࠿ࡿࡏ♧ࢆ࡜ࡇࡍ࡞ࢆ⫣ᢏ⾡ⓗ㈉ࠊࡾ࠾࡚ࡋ᭷ࢆᢏ⾡ⓗ≉ᛶࡀ࣒࣮ࣞࢡࡢⓎ᫂ࠉ

ࡋ࠺ࡇࠊ࡚࠸࠾࡟࣒࣮ࣞࢡ࡜♧㛤ࡢチ≉ࡢඖࠋࡿ࡞࡜┠ࢀ࠿ศࡢᡂྰࠊࡀ࠿࠺࡝

ࠋ࠺ࢁ࠶࡛࠺ࡲࡋ࡚ࢀࡉ⤯ᒁᣄ⤖ࠊࡣチฟ㢪≉ࡓࢀࡉ࡟࠿ࡑࢁ࠾ࡀ୺ᙇࡢⅬࡓ

഑߸ཎᚩ࠻ỉᇌئ

ࣝࢹࣔࢫࢿࢪࣅࠕࡣࡃࡋࡶࠖ࢔࢙࢘ࢺࣇࢯࠕࠉ Ⓨࡢ࡚࠸ࡘ࡟୧᪉ࡢࡑࡣ࠸ࡿ࠶ࠊࠖ

᫂࡟ᑐࡿࡍ≉チࡀᚓ࠺࠸࡜࠿࠺࡝࠿ࡿࢀࡽၥ㢟ࠊࡣḢᕞ≉チᗇุࡢ౛ἲࠊ࡚ࡗࡼ࡟

ᐇ㉁ⓗ࡟௨ୗࡢ 2 ࠋࡿࢀࡽࡅศ࡟ㄽⅬࡢࡘ

࣒࣮ࣞࢡ㸦࠿࠺࡝࠿ࡿ࠸࡚ࢀࡉୗ࡛᤼㝖ࡢḢᕞ≉チ᮲⣙ࡀ㇟ᑐࡢ࣒࣮ࣞࢡ .1

㸧࠿࠺࡝࠿ࡿ࠸࡚࠸Ḟࢆᢏ⾡ⓗ≉ᛶࠖࠕࡣ

2. ᤼㝖࠸࡞࠸࡚ࢀࡉሙྜࡢ࣒࣮ࣞࢡࠊᑐ㇟ࡀ㐍Ṍᛶ࡟㈨ࡿࡍᢏ⾡ⓗ≉ᛶࢆ᭷

㸧࠿࠺࡝࠿ࡿ࠸࡚ࡋ࡞ࢆࠖ⫣ᢏ⾡ⓗ㈉ࠕ㸦࠿࠺࡝࠿ࡿ࠸࡚ࡋ

2ࠊࡣ࡝ࢇ࡜࡯ࡢฟ㢪ࡿࢀࡉ⤯ᣄ࡚ࡗࡼ࡟Ḣᕞ≉チᗇࠉ ࠋࡿ࠸࡚ࡋⅬ࡛ኻᩋࡢࡵࡘ

＜英国＞ ੎ᨊᙹܭỆếẟề

➨ࡢḢᕞ≉チ᮲⣙ࡢ௨ୗࠊࡣἲⓗ᰿ᣐࡢ㇟ᑐࡢ࣒࣮ࣞࢡࡿࢀࡉ᤼㝖ࠉ 52 ᮲࡛࠶

ࠋࡿ

(1) Ḣᕞ≉チࠊࡣ⏘ᴗୖ฼⏝ࠊࡁ࡛ࡀ࡜ࡇࡿࡍ᪂つ࡛ࠊࡘ࠿ࠊࡾ࠶㐍Ṍᛶࢆ᭷

ࠋࡿࢀࡉ௜୚࡚ࡋᑐ࡟Ⓨ᫂ࡿࡺࡽ࠶ࡿࡅ࠾࡟ᢏ⾡ศ㔝ࡢ࡚࡭ࡍࡿࡍ

(2) ḟ(1)ࠊ࡟≉ࠊࡣࡢࡶࡢ ࠋ࠸࡞ࢀࡉ࡞ࡳࡣ࡜Ⓨ᫂࠺࠸࡟

(a) Ⓨぢࠊ⛉Ꮫࡢ⌮ㄽཬᩘࡧᏛⓗ᪉ἲ

(b) ⨾ⓗ๰㐀≀

(c) ⢭⚄ⓗ࡞⾜Ⅽࠊ㐟ᡙཪࡣ஦ᴗάືࡢ㐙⾜࡟㛵ࡿࡍィ⏬ࠊἲ๎ཪࡣ᪉ἲࠊ

୪࣒ࣛࢢࣟࣉ࣭ࢱ࣮ࣗࣆࣥࢥ࡟ࡧ

(d) ᝟ሗࡢᥦ♧

(3) (2) య⮬ࢀࡑⅭ⾜ࡣᑐ㇟ཪࡿࡍつᐃ࡟㡯ྠࡀḢᕞ≉チࡣḢᕞ≉チฟ㢪ཪࠊࡣ

ࡍ᤼㝖ࢆチᛶ≉ࡢⅭ⾜ࡣᙜヱᑐ㇟ཪࠊࡳࡢ࡚࠸࠾࡟⠊ᅖෆࡿ࠸࡚ࡋ㛵ಀ࡟

ࠋࡿ

ࠋࡿ࠶࡛ࢁࡇ࡜࠺࠸࡜యࠖ⮬ࢀࡑࠕࠊࡣࢬ࣮ࣞࣇ࡞㔜せࡶ࡚᭱࠸࠾࡟᮲ᩥࡢࡇࠉ

Ⓨ࣒᫂ࣛࢢࣟࣉࠕࡀ࣒࣮ࣞࢡࡢ㸦࢔࢙࢘ࢺࣇࢯ㸧ࢱ࣮ࣗࣆࣥࢥࡃືࡀࢀࡑ࡜㸦࣮ࣁ

ࠊࡤࡽ࡞ࡿ࠶࡛ࡢࡶࠖࡿ࠼㉸ࢆ⏝஫స┦࡞ⓗ⌮≀ࡢ㏻ᖖࠖࠕࡢ㛫ࡢ࡜㸧࢔࢙࢘ࢻ

Ḣᕞ≉チ᮲⣙➨ 52 ᮲ࡢ᤼㝖つᐃࡣ㐺⏝࠸࡞ࢀࡉ㸦஦௳␒ྕ㸸T 1173/97㸧ࢀࡇࠋ

ࠋࡿࢀࡉ࡜ࢫ࣮ࢣࡿ࠸࡚ࡋ᭷ࢆᢏ⾡ⓗ≉ᛶࠖࠕࡣ

࣒ࣛࢢࣟࣉࠕࠊࡣࢀࡇࡣ࡟ᐇ㝿ࠉ Xࠖࣉ࣭ࢱ࣮ࣗࣆࣥࢥࠊࡣ࣒࣮ࣞࢡࡢ࡚࠸ࡘ࡟

ࣥࢥࠕࠊࡋ࠿ࡋࠋࡿ࠸࡚ࡋព࿡ࢆ࡜ࡇࡿࢀࡉ᤼㝖ࡤࢀ࠶య࡛ࠖ⮬ࢀࡑࠕ࣒ࣛࢢࣟ

࣒ࣛࢢࣟࣉࡢグ᠈፹యୖ࡞⬟ྍࡳ㎸ࡳㄞࡀࢱ࣮ࣗࣆ Xࠖ࠶࡛࣒࣮ࣞࢡࡢ࡚࠸ࡘ࡟

ᢏࠕ࠺࠸࡜ࠖࡿࡁ࡛᠈グࢆࢱ࣮ࢹ࡛⬟ྍࡳ㎸ࡳㄞࡀࢱ࣮ࣗࣆࣥࢥࠕࡣࢀࡑࠊࡤࢀ

⾡ⓗ≉ᛶࠖࢆ᭷ࠊࡵࡓࡿࡍ᤼㝖୍ࠋ࠸࡞ࢀࡉ㈏ᛶุࠊࡵࡓࡢ౛ἲ࣒ࣛࢢࣟࣉࠕࡣ

X ࣥࢥࡣࢀࡑࠊࡶ࣒࣮ࣞࢡࡢ࡚࠸ࡘ࡟᪉ἲࠖࡿࡍస᧯ࢆࢱ࣮ࣗࣆࣥࢥ࠸ࡀࡓࡋ࡟

ࠋ࠸࡞ࡋ᤼㝖ࠊࡵࡓࡿࡍ᭷ࢆᢏ⾡ⓗ≉ᛶࠖࠕࡿࡍせồࢆస᧯ࡢᐃ≉ࡢࢱ࣮ࣗࣆ

ᡶഩࣱỆếẟề

➨Ḣᕞ≉チ᮲⣙ࡀ࣒࣮ࣞࢡࠉ 52 ᮲ࡢ᤼㝖つᐃࢆᅇ㑊࠺ࡼࡿࡍ᭩ࠊࡤࢀ࠸࡚ࢀ࠿

࡚࠸⥆ 2 ࠸ࡘ࡟ࠖࣝࢹࣔࢫࢿࢪࣅࠕࡸࠖ࢔࢙࢘ࢺࣇࢯࠕࠋࡿࢀࡉᐹ⪄ࡀⅬࡢࡵࡘ

࡚ࡗࡄࡵࢆࢁࡇ࡜ࡍ♧ࢆ㐍Ṍᛶࠊࡣࡃከࡢᅔ㞴ࡢ࡚ࡗࡓ࠶࡟ࡿࡍᚓྲྀࢆチ≉ࡢ࡚
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ࡿࡍุ᩿ࢆ࠿ࡿ࠶ࡀࡳぢ㎸ࡿࡍᡂຌࡤࢀ࠶ሙྜ࡛࠺࠸࠺࡝ࠊࡽࡀ࡞ṧᛕࠋࡿࡌ⏕

⡆༢ࡸ࣮ࣝࣝ࡞᪉ᘧࡣᏑᅾ࡛ࢫ࣮ࢣ࢖ࣂࢫ࣮ࢣࠊࡎࡏホ౯࠸࡞࠿ࡋࡿࡍሙྜ࡯ࡀ

ࠋࡿ࠶࡛࡝ࢇ࡜

ࠋࡿ࠸࡚ࡋุ᩿ࢆ↓᭷ࡢ㐍Ṍᛶ࡚࠸⏝ࢆ᪉ἲ࡞࠺ࡼࡢḟࡣḢᕞ≉チᗇࠉ

1. ᢏ⾡ศ㔝ࡢ≉ᐃ

ᐃ≉ࡢ⾡ඛ⾜ᢏ࠸㏆ࡶ᭱ .2

3. ᢏ⾡ⓗㄢ㢟ࡢ≉ᐃ

࠿᫂⮬ࡀ⟇ゎỴࡿࡍ♧࿊ࡀ࣒࣮ࣞࢡࠊ࡚ࡳ࡚ࡋฟⓎࡽ࠿⾡ඛ⾜ᢏ࠸㏆ࡶ᭱ .4

㸧࠿ࡿ࠸࡚ࡋ♧ࢆ㸦㐍Ṍᛶ࠿࠺࡝

ࠊࡣ౛ἲุࡢᑂุ㒊ࡢḢᕞ≉チᗇࠊࡣ࡟ࠖࣝࢹࣔࢫࢿࢪࣅࠕࡸࠖ࢔࢙࢘ࢺࣇࢯࠕࠉ

4 ⾡ᢏࠕᢏ⾡ⓗ≉ᚩ㸦ࡢ࣒࣮ࣞࢡ࡞࠺ࡼࡿࡍ⫣㈉࡟⟇ゎỴࠊࡿ࠸࡚ࢀࡉ♧࡟┠␒

ⓗ㈉⊩ 㸧ࠖࢆุ᩿ࡢ࡚࠸ࡘ࡟せồࠋࡿ࠸࡚ࡋ㠀ᢏ⾡ⓗ≉ᚩࡣ㐍Ṍᛶ࡟㈨ࡣ࡜ࡿࡍ

ㄆࠋ࠸࡞ࢀࡽࡵ

ࡍᒓ࡟ᢏ⾡ศ㔝ࡿ࠶࡟࠿ࡽ᫂ࡀ⟇ゎỴࠊࡣ࡚ࡋ࡜౛ࡿࢀࡉ♧ࡀࠖ⫣ᢏ⾡ⓗ㈉ࠕࠉ

࡞ࢆ⟇ゎỴࡢ࡬ᇶᮏⓗၥ㢟ࠊሙྜࡿࡍᏑ࡟ᇶᮏⓗၥ㢟ࡢࡑࡀᢏ⾡ⓗ㆟ㄽࠊሙྜࡿ

ሙࡿ࠶ᢏ⾡ⓗ࡛ࡀᯝ⤖ࡿࢀࡉ㐩ᡂ࡚ࡗࡼ࡟ၥ㢟ゎỴࠊሙྜࡿ࠶ᢏ⾡ⓗ࡛ࡀ᪉ἲࡍ

ࠖ⫣ᢏ⾡ⓗ㈉ࠕࠋࡿ࠶ࡀ➼ࠊሙྜࡿࢀࡉ࡜ᚲせࡀᢏ⾡ⓗ▱㆑ࡣ࠸ࡿ࠶ᢏ⾡ⓗ㆟ㄽࠊྜ

ࠋ࠸㧗ࡀࡳぢ㎸ࡿࡍᡂຌࠊࡣ࣒࣮ࣞࢡ࡞ᐜ᫆ࡀࡢࡍ♧ࢆ

➨Ḣᕞ≉チ᮲⣙ࠉ 52 ᮲➨ 2 㡯ࡢ᤼㝖つᐃࠕࠊࡀ㠀ᢏ⾡ⓗࠖࡢᐃ⩏ࡢᣦ㔪࡚ࡋ࡜⏝

ࢫࡢࡵࡓ…࠺⾜ࢆ஦ᴗࠕࡀ⫣㈉ࡿࡍ౪ࡀⓎ᫂ࡢ୰࣒࣮ࣞࢡࠋࡿ࠶ࡀ࡜ࡇࡿࢀࡽ࠸

࡚࠸࠾࡟ᑂᰝࡢ㐍Ṍᛶࡣࢀࡑࠊሙྜࡿࡍᒓ࡟ศ㔝ࡢ᪉ἲ࡚ࠖࡋࡑ࣮ࣝࣝࠊ࣒࣮࢟

⪃៖࡞࠺ࡼࡢࡑࠋ࠸࡞ࢀࡉሙྜࡢࡑࠊࡣᢏ⾡࡟⇍㐩ࡓࡋே㛫ࠕࡓࡋ࠺ࡑࡀ஦ᴗࢆ

ࢀࡑ࡛ୖࢱ࣮ࣗࣆࣥࢥࠊࢀࡽ࠼୚ࢆ᪉ἲ࡚ࠖࡋࡑ࣮ࣝࣝࠊ࣒࣮࢟ࢫࡢࡵࡓ…࠺⾜

ࣟࣉࡢ㸦㏻ᖖࠊᬑ㏻ࡣࢀࡇࠋࡿ࠶࡛ࡢࡿࢀࡉゎ࡜ࡿ࠸࡚ࢀࡽࡌ࿨࠺ࡼࡿࡍ⾜ᐇࢆ

ࠋࡿࢀࡉ࡜᫂⮬ࠊࡾ㝈࠸࡞ࡽ࡞࡟ᚲせࡀ㐺⏝ἲ࡞ู≉㸧࡞࠺ࡼࡿ࠼㉸ࢆࢢ࣑ࣥࣛࢢ

౛ࢢ࣑ࣥࣛࢢࣟࣉ࡜࢔࢙࢘ࢻ࣮ࣁࡓࢀࡩࡾ࠶ࠊࡤ࠼᪉ἲ࡛ࢆࣝࢹࣔࢫࢿࢪࣅ⮬ື

໬ࠊࡣࡢࡶࡓࡋᑓ㛛ࡢே㛫ࡣ࡟⮬᫂ࡿࢀࡉ࡜㸦஦௳␒ྕ T172/03ཷࡢ࣮ࢥࣜࠊὀ

⟶⌮㸧ࠕࠋ⤒῭Ꮫࠖࡢศ㔝࡛ࡢゎỴ⟇ࠊࡶ㐍Ṍᛶ࡟㈨࠸࡞ࢀࡉࡣ࡜ࡢࡶࡿࡍ㸦஦௳

␒ྕ T172/03ࠊPBS ࠋᖺ㔠⤥௜㸧ࡢ

ࡶࢆᢏ⾡ⓗ⤖ᯝ࡚ࡗࡉࢃྜࡳ⤌࡜ᢏ⾡ⓗ≉ᚩࡀࢀࡑࠊࡶ࡚ࡗ࠶㠀ᢏ⾡ⓗ≉ᚩ࡛ࠉ

ຠᯝࡿࡌ⏕࡚ࡋ࡜ᯝ⤖ࠊࡣ࡟ሙྜࡢࡑࠋࡿ࠶ࡶሙྜࡿࢀࡉ៖⪄ࠊࡣ࡟ሙྜࡍࡽࡓ

࡜ᑓ㛛ࢆ⾡ᢏࠊ࡞࠺ࡼࡢ࢔ࢽࢪ࢚ࣥࡕࢃ࡞ࡍࠊ࡜ࡇࡿ࠶ᢏ⾡ⓗ࡛ࡀ⟇ゎỴࡣࡓࡲ

ࠋࡿ࠶㔜せ࡛ࡀ࡜ࡇࡍ♧ࢆ࡜ࡇࡿ࠶࡛ࡢࡶࡢ⠊ᅖෆࡿ࠺ࡋ࡞࡟ே㛫ࡿࡍ

̊

A)್ࠕࠉᘬࢆࡁィ⟬ࡿࡍ POS ➃ᮎࡢ᧯స᪉ἲࠖ

POSࠕࡣ᪉ἲࡢࡇ (1 ➃ᮎࢆ᧯స࠺࠸࡜ࠖࡿࡍᙧែ࡛ᢏ⾡ⓗ≉ᛶࢆ᭷ࡿ࠸࡚ࡋ

1ࠊࡵࡓ ࠋ࠸࡞ࢀࡉ᤼㝖ࡣ࡚࠸࠾࡟Ⅼࡢࡵࡘ

ࡁᘬ್ࠕࠋࡿ࠸࡚ࡋᒓ࡟ศ㔝ࡢᴗၟࡣࡓࡲࡾᑠ኎ࡣ⏝㐺ࡢ᪉ἲࡢࡇࠊࡋ࠿ࡋ (2

ࡉࡣ࡜ࡿ࠶ᚲせ࡛ࢆ⾡ᢏࡢᐃ≉ࡢ࢔ࢽࢪ࢚ࣥࡕࢃ࡞ࡍࠊᢏ⾡ⓗࡣࠖ⟭ィࡢ

ࡾࡲࡘࠊ࡚ࡋ࡜ࡢࡶࡃḞࢆ㐍Ṍᛶࡣ࣒࣮ࣞࢡࡢࡇࠊ࡚ࡗࡀࡓࡋࠋ࠸࡞ࢀ 2
ࠋࡿࢀࡉ⤯ᣄ࡚࠸࠾࡟Ⅼࡢࡵࡘ

B)ࠕࠉPOS ࣭⦰ᅽ࡟㑅ᢥⓗࢆࢱ࣮ࢹ ㏦ಙࡿࡍ᪉ᘧࢆᵓᡂࡿࡍ POS ➃ᮎࡢ᧯స᪉ἲࠖ

POSࠕࡣ᪉ἲࡢࡇࠊᵝྠ࡜౛ࡢึ᭱ (1 ➃ᮎࢆ᧯స࠺࠸࡜ࠖࡿࡍᙧែ࡛ᢏ⾡ⓗ

≉ᛶࢆ᭷1ࠋࡿ࠸࡚ࡋ ࠋ࠸࡞ࢀࡉ᤼㝖ࡣ࡚࠸࠾࡟Ⅼࡢࡵࡘ

2) POS POSࠊࡣ᪉ᘧࡿࡍᅽ⦰࣭㏦ಙ࡟㑅ᢥⓗࢆࢱ࣮ࢹ ➃ᮎࡀ㏦ཷಙ࣮ࢹࡿࡍ

ࡍ᱌⪄ࢆ⟇ゎỴࡍࡽࡓࡶࢆࢀࡑࠊࡣຠᯝࡢࡇࠋࡿࡍ᭷ࢆຠᯝࡍࡽῶࢆ㔞ࢱ

ࠊࡣ⫣ᢏ⾡ⓗ㈉ࠋࡿ࠶ᢏ⾡ⓗ࡛ࠊࡽ࠿ࡿࢀࡉ࡜ᚲせࡀ࢔ࢽࢪ࢚ࣥ࡟ࡵࡓࡿ

࡚ࡗ࡜࡟࢔ࢽࢪ࢚ࣥࡀ㑅ᢥⓗᅽ⦰࣭㏦ಙ᪉ᘧࡢࡇࠋࡿࢀࡉࡽࡓࡶ࡚ࡋ࠺ࡇ

୍⯡ᖖ㆑࡛࠸࡞ࡣሙྜࠊ౛ࡤ࠼ᩍ⛉᭩ࣞࡢࣝ࣋ᢏ⾡ࡢ༢ࡿ࡞㐺⏝࡛ࠊࡃ࡞ࡣ

௚ࡢ POS ➃ᮎࡣ࡟ぢࡿ࠶࡛ࡢࡶ࠸࡞ࢀࡽሙྜࡢࡇࠊࡣ࡟ᢏ⾡ⓗ㈉⊩ࡣ⮬᫂

ࡣ࣒࣮ࣞࢡࡢࡇ㸦ࡿ࠶ࡀᛶ⬟ྍࡿࢀࡽᚓࢆチ≉ࠊࡎ࠼ゝࡣ࡜ 2 ࡶⅬࡢࡵࡘ

ࠋ㸧ࡿࡁ࡛࢔ࣜࢡ

ἺὊἿἕἣỆấẬỦᙲໜ

࡟ሙྜࡿ࠸࡚ࡋ࡞ࢆ⫣ᢏ⾡ⓗ㈉ࡋ᭷ࢆᢏ⾡ⓗ≉ᛶࡀⓎ᫂ࡢ㛵㐃࢔࢙࢘ࢺࣇࢯࠉ

ࡀࢱ࣮ࣗࣆࣥࢥࠊࡓࡋグ㘓ࢆ࣒ࣛࢢࣟࣉࡿ࠶ࡣࡃࡋࡶ᪉ἲࠊ⨨⿦ࡿ࠶ࡣࢀࡑࠊࡣ

ㄞ࡞⬟ྍࡾྲྀࡳグ᠈፹యࡢᙧែ࡛≉チ࡚ࡗࡼ࡟ಖㆤࠊࡋࡔࡓࠋࡿ࠺ࢀࡉḢᕞ≉チ

ᗇࡃ࡭ࡿ࡞ࢆࢫ࣮ࢣࡓࡋ࠺ࡑ࡚࠸࠾࡟෇࡟⁥㐍ࡢึ᭱ࠊ࠺ࡼࡿࢀࡽࡵฟ㢪࡛࠿࠸

ࠋࡿ࠶㔜せ࡛ࡀ࡜ࡇࡿࡍ⪄⇍ࠊ࠿ࡃ࠾࡚ࡋ♧ࢆⅬࡓࡋ࠺ࡇ࡟

㸦㑥ヂ㸸ᙜ◊✲ᡤ㸧
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 Many technology companies, not only in Japan but elsewhere, have a false impressionࠉ
that it is not possible to obtain patent protection for CII in Europe. The reality is that there 
are many areas of CII technology which can be protected, just so long as the correct 
approach to obtaining protection is taken.
 Where there is any doubt as to whether a CII can be protected in Europe it is essentialࠉ
that professional advice is taken early, and preferably before any European patent 
application is filed. This will allow any specific drafting issues to be taken into 
consideration to meet the criteria for patentability in Europe and thereby maximise the 
chances of success. It will also allow your European Attorney to recommend an alternate 
filing strategy if the chances of success after amendment are low.
 The key is to show that the claimed invention has technical character and provides aࠉ
technical contribution ;  a patent application that fails to address these requirements in 
terms of its original disclosure and claims will ultimately be refused.

European Patent Office Position
The question of whether a patent can be obtained for "software" and /or "business 
method" inventions has been effectively separated into two tests by the case law of the 
European Patent Office :
1. Is the subject-matter of the claims excluded under the European Patent Convention 

(i.e. do the claims lack "technical character")?
2. If no, does the subject-matter of the claims have a technical character that 

contributes to an inventive step (i.e. provide a "technical contribution")?
.Most applications that are refused by the European Patent Office fail the second testࠉ

Patentability of Computer Implemented Inventions 
(CII) in Europe

Gill Jennings & Every LLP 

Partner

Stephen Haley

㸺ࠉ the United Kingdom 㸼 Exclusions
 The legal basis for excluded subject-matter is Article 52 of the European Patentࠉ
Convention (EPC) :

(1) European patents shall be granted for any inventions, in all fields of technology, 
provided that they are new, involve an inventive step and are susceptible of 
industrial application.

(2) The following in particular shall not be regarded as inventions within the meaning 
of paragraph 1 :

(a) discoveries, scientific theories and mathematical methods ;
(b) aesthetic creations ;
(c) schemes, rules and methods for performing mental acts, playing games or doing 

business, and programs for computers ;
(d) presentations of information.

(3) Paragraph 2 shall exclude the patentability of the subject-matter or activities referred 
to therein only to the extent to which a European patent application or European 
patent relates to such subject-matter or activities as such.

The most important phrase in this Article is "as such". If the claimed invention "goes 
beyond the 'normal' physical interactions between the program (software) and the 
computer (hardware) on which it is run" then exclusion is under Article 52 EPC is 
avoided (case T 1173/97). This is referred to as having "technical character".
 In practice, this means that a claim to "Program X" would be excluded for being aࠉ
computer program "as such". However, a claim to "Program X on a computer-readable 
storage medium," would not be excluded as it has the "technical character" of being 
"computer-readable and capable of storing data". For consistency, case law also does not 
exclude a claim to "A method of operating a computer according to program X," as it has 
the "technical character" of requiring the specific operation of a computer.

Inventive Step
 If the claims are drafted to avoid exclusion under Article 52 EPC, the second test isࠉ
considered. Much of the difficulty in obtaining patents for "software" or "business 
method" cases revolves around demonstrating an inventive step. Unfortunately, there is 
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no easy rule or formula for determining which cases are likely to succeed, most cases 

need to be evaluated on a case-by-case basis.

 The European Patent Office uses the following problem-and-solution approach toࠉ

determine whether there is inventive step :

1. identification of the technical field,

2. identification of the closest prior art,

3. identification of the technical problem,

4. starting from the closest prior art, is the solution provided by the claims obvious (i.e. 

provide an inventive step)?

 For "software" or "business method" cases, case law of the Boards of Appeal at theࠉ

EPO requires determination of the technical features of a claim that contribute to the 

solution of step 4 (the "technical contribution"). Non-technical features cannot contribute 

to inventive step.

 A "technical contribution" can be demonstrated by, for example, showing that theࠉ

solution is clearly in a technical field, that technical considerations exist in the underlying 

problem, that the means forming the solution to the underlying problem are technical, that 

the effects achieved by solving the problem are technical, or that technical considerations, 

or technical knowledge, are required. Claims that make it easy to demonstrate a "technical 

contribution" have a greater chance of success.

 In certain cases the exclusions of Article 52(2) EPC are used as a guide for a definitionࠉ

of "non-technical". If the contribution provided by the invention as claimed lies in the 

field of "... schemes, rules and methods for... doing business..." it is not taken into account 

in the assessment of inventive step. Instead it is assumed that the person skilled in the art 

would be given the "... schemes, rules and methods for... doing business..." and be told to 

implement them on a computer. This is generally seen as obvious if no special adaptation 

(beyond normal programming) is required. For example, automation of a business method 

using conventional hardware and programming methods is considered obvious to a skilled 

person (T172/03 - Order management/RICOH). Solutions in the field of "economics" are 

also seen not to contribute to an inventive step (T931/95 – Pension Benefits/PBS).

 Non-technical features can sometimes be taken into account if they cooperate withࠉ

technical features to provide a technical result. Here, it is important to show that the 

resultant effect or solution is technical, i.e. within the remit of a person skilled in the 

technical arts, such as an engineer.

Examples
A) "A method of operating a point-of-sale terminal to calculate a discount" :

1) As this method has a technical character in the form of "operating a point-of-sale 

terminal", it would not be excluded under the first test.

2) However, the adaptations of the method reside in the field of retail or commerce :  

"calculating a discount" would not be seen as technical, i.e. requiring the specific 

skills of an engineer. Hence, the claim would be refused for lacking an inventive 

step, i.e. failing the second test.

B) "A method of operating a point-of-sale terminal comprising a selective compression 

and transmission scheme for point-of-sale data" :

1) As the first example, this method has a technical character in the form of "operating 

a point-of-sale terminal". It would not be excluded under the first test.

2) A selective compression and transmission scheme for point-of-sale data has the 

effect of reducing the amount of data transmitted and received by the point-of-sale 

terminal. This effect is technical as it would require an engineer to devise a solution 

to provide the effect. A technical contribution is thus provided. If the selective 

compression and transmission scheme is not within the common general knowledge 

of the engineer, e.g. is not simply the application of text-book techniques, and is not 

found in other point-of-sale terminals, then the technical contribution is not obvious. 

A patent may be obtained (the claim passes the second test).

Europe Summary
 If a software-related invention has technical character and makes a technicalࠉ

contribution, it is patentable in the form of an apparatus, a method, or a computer-

readable storage medium storing a program. It is important though to consider how to 

present this in the initial application to make prosecution of such cases at the EPO as easy 

as possible.


