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Prior user rights (PUR) are rarely invoked, but are nevertheless considered an
important part of a balanced patent law system. The three main justifications for PURs
are balance, economic aspects, and freedom of choice, namely the freedom between
obtaining patent protection, publishing the development or simply using it without
disclosing it to the public; the goal of providing incentive for innovation and
dissemination of information without unduly restricting investment and the balance
between the effects of the first-to-file system principle and a lawfully continued activity
that had been carried out in good faith. A balanced patent system considers the following
framefor prior use: A PUR should be recognized 1. when a party has used an
embodiment falling within the scope of a patent before the filing date/priority date of the
patent ; 2. when serious and effective preparations for the use of an embodiment within
the scope of protection of a patent have been made ; 3. as an exception to the exclusive
rights of the patentee afforded by the patent; 4. should lapse upon the abandonment of
the use and/or abandonment of the preparation of the use by the prior user ; 5. should in
principle be limited to the country where the prior use took place. Thus, the use of the
invention in one country should not give rise to a PUR in another country ; 6. should
only arise if the prior user has acted in good faith ; 7. should be limited to embodiments
within the scope of the patent which were used prior to the filing date/priority date of the
patent ; 8. should not by definition extend to the entire scope of the patent. 9. should be
transferable, but only if it is transferred together with substantially all of the related
enterprise or business ; Thus, a PUR has also to be considered in the IP strategy as they

exist in many countries.



