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ビジネスと知的財産

໭ி㞟ె知㆑⏘ᶒ௦⌮᭷㝈බྖ 
୰ᅜᘚ⌮ኈ

経　志強

　⌧ᅾࡢ知㆑♫఍ࡣ࡚࠸࠾࡟ዴఱ࡟知ⓗ財⏘ᶒࢆࢫࢿࢪࣅ࡚ࡗࡼ࡟Ᏺࡓࡲࠊ࠿ࡿ

࡞㔜せ࡚ࡵᴟ࡚ࡗ࡜࡟௻ᴗࠊࡣ࠿ࡿࡍ⏝኱㝈ά᭱࡟ࢫࢿࢪࣅࢆ⏘知ⓗ財࡟ዴఱࡣ

ㄢ㢟ࠋࡍࡲ࠸࡚ࡗ࡞࡜౛ࠊࡤ࠼〇⸆ᴗ⏺࡛ࡣ 2010 ᖺ๓ᚋྛ࡟〇⸆఍♫ࡢ୺ຊ〇

ရ࡟ᩧ୍ࡀ≉チษࢆࢀ㏄ࠊ࠼≉チᮇ㛫ࡀ㐣ࡢࡑࠊ࡜ࡿࡂᶒ฼ࡣୡ㛫ࡢඹ᭷財⏘࡜

ࢡࢵࣜࢿ࢙ࢪࡘᣢࢆ⬟ຠࡌྠࠊࡓࡗ౑ࢆ᭷ຠᡂศࡌྠࡶ♫〇⸆఍ࡢ௚ࠊࡵࡓࡿ࡞

་⸆ရࢆṇࠎᇽ࡜ࠎ〇㐀 㺃㈍኎ࡢࣝࢼࢪࣜ࢜ࠊࡾ࡞࡟࠺ࡼࡿࡁ࡛ࡀ࡜ࡇࡿࡍ་⸆

ရࡢ኎࡟ࡆୖࡾ኱࡞ࡁᙳ㡪ࢆ୚ࡿ࠼஦ែࡀⓎ⏕ࠊࡋ〇⸆ᴗ⏺ࡣ௒2010ࠕࡿࡺࢃ࠸
ᖺၥ㢟ࠖ࡟┤㠃ࡢࡑࠋࡍࡲ࠸࡚ࡋ୰࡛ࠊ኱ᡭ〇⸆ྛ♫ࡣ≉チษࢀᚋ࡛ࡶඃ఩ᛶࡀ

ಖ࡟ࡵࡓࡿࢀࡓᵝ࡞ࠎᑐ⟇ࢆᶍ⣴ࠋࡍࡲ࠸࡚ࡋ౛᭱ࠊࡤ࠼㏆ࠊ㡑ᅜ࣮ࢨ࢖࢓ࣇ〇

ࠊࡃ࡞ࡣチᶒ࡛≉ࠊࡣッゴ࡛ࡓ࠸࡚ࡗ୰ኸᆅ᪉⿢ุᡤ࡛தࣝ࢘ࢯࡀ㡑⡿⸆ရ࡜⸆

ᙧࡸࣥ࢖ࢨࢹࡢရ⸆ࢡࢵࣜࢿ࢙ࢪ࡚࠸ᇶ࡙࡟ᶆᶒၟ࡜ព໶ᶒࡢ㘄๣ࡢࣛࢢ࢔࢖ࣂ

ࡣ࡜ࡇ࡞࠺ࡼࡓఝࠋࡓࡋࡲࡵ㞟ࢆ┠ὀࡢ⏺Ⅼ࡛ᴗࡓࡋ୺ᙇࢆᶒ฼౵ᐖ࡚ࡋᑐ࡟≦

୰ᅜࡶ࡚࠸࠾࡟ከࠋࡍࡲࡾ࠾࡚ࡌ⏕ࡃ୰ᅜ࡛ࠊࡣ௒ࠊព໶ᶒၟࡸᶆᶒࠊ୙ṇ➇த

㜵Ṇἲࡿࡼ࡟⸆ရࡢໟ⿦ࡸ㘄๣ࡢ࡬ࣥ࢖ࢨࢹࡢಖㆤࡀ᪂࠸ࡋㄢ㢟࡚ࡋ࡜ὀ┠ࢀࡉ

࣮ࢱ࣮ࣆ࡟ᚋࡓࢀษࡀⴭసᶒ࡟࠺ࡼࡢ௳஦ࢺࢵࣅ࣮ࣛࢱ࣮ࣆࠊࡓࡲࠋࡍࡲࡾ࠾࡚

㏫ࠊࡤࢀ࠶ࡶ౛ࡿࡍ࡜࠺ࢁᏲࢆࢫࢿࢪࣅ∧ฟࡢࡑ࡚ࡋⓏ㘓࡟ᶆၟࢆ⤮ࡢࢺࢵࣅࣛ

ᶆⓏ㘓ၟࡢ௚ேࠊ࡚ࡋ୺ᙇࢆⴭసᶒࡢᶆᶆ㆑ၟ࡚ࡋ⏝฼ࢆ⩏᪉ᘧ୺↓ࡢⴭసᶒ࡟

⏘財ࡢ࡞ࢇࡳࠊࡣ⏘知ⓗ財ࡓࢀษࡀಖㆤᮇ㝈ࠋࢇࡏࡲࡾ࠶ࡃ࡞ᑡࡶ౛ࡿࡍ㜼Ṇࢆ

ࠎḟ࡟࠺ࡼࡢࢳࢵࢱࣥࢺࣂࡶ࡜ࢀࡑࠊ࠿ࡁ࡭ࡍ࡟ࡢࡶࡿ࠼౑࡟⏤⮬ࡀࡶㄡ࡚ࡋ࡜

࡟ㄢ㢟࡞㔜せࡢ௒ᚋࡣ࠿ࡁ࡭ࡿ࠼୚ࢆಖㆤ࡟Ọ㐲ࠊ࡚ࡗࢃኚ࡟ᶒ฼ࡢ㢮✀ࡢ௚࡜

ࠋ࠺ࡻࡋ࡛ࡿ࡞

＜中国＞

Business and Intellectual Property

Beijing Unitalen Attorneys at Law 
China Attorney

Jing Zhiqiang

　Business managers are severely confronted with how to protect their business by 
intellectual property rights and how to maximize the benefit of IP in recent knowledge 
society. One of the examples is the "year 2010 problem" in the pharmaceutical industry. 
Since most of the patents on main sales items in the industry expire around 2010, the 
rights become common and free. It follows that other pharmaceutical companies will be 
allowed to produce and sale the generic drugs that contain the same effective ingredients 
and will significantly damage the sale of the originals. Major pharmaceutical firms are 
trying to maintain their competitiveness in various ways after the expiration. For instance, 
the recent notable lawsuit between Pfizer Korea and Hanmi at Seoul Central District 
Court was not about patent. It was about the alleged infringement on the design patent 
and the trademark of the tablet of Viagra by the design and shape of the generic drug. A 
number of the same cases can be observed also in China. It is a current new issue in 
China how to protect design of package and tablet of medicine by design patent, 
trademark and unfair competition prevention act. While there is a case in which the 
illustration of Peter Rabbit is registered as a trademark after the expiration of its 
copyright, trying to protect the publication, others intend to prevent the registration of 
trademark, insisting the automatic copyright of the trademark sign. We must seriously 
consider whether IP after the expiration of the protection should be open to public or be 
repeatedly converted to other types of right and be permanently protected.
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