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Société des

Produits Nestlé S.A. and anor v Petra Foods Limited and anor [2014] SGHC 252

On 31 July 2015, the Court of Appeal, comprising of 5 judges, heard Nestlé's appeal
against the decision of the High Court in Société des Produits Nestlé S.A. and anor v
Petra Foods Limited and anor [2014] SGHC 252. Judgment was reserved. This is the first
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time that a panel of 5 judges, reserved for cases of jurisprudential significance, has been
convened for an intellectual property case. The Court of Appeal was assisted by amicus
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curiae, Professor Ng-Loy Wee Loon, who lectures on Intellectual Property at the National

Ng-Loy Wee Loon
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University of Singapore.

Société des Produits Nestlé S.A. v Petra Foods Limited
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In Société des Produits Nestlé S.A. v Petra Foods Limited, Nestlé sued Petra and Delfi,
claiming that their "Take-It" chocolate, in 2-finger and 4-finger versions, infringed

"Take-It"

（

）

Nestlé's registered shape marks
and
. Petra and Delfi
counterclaimed for the invalidation of the registered shape marks on the basis that each of
the shapes was non-distinctive as well as necessary to obtain a technical result. The High
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Court held the registrations to be invalid.
The forthcoming decision is expected to clarify two key issues : (1) whether the

(1)

prohibition against registering shapes which are necessary to obtain a technical result
involves taking into account technical solutions arising from manufacturing
considerations (or is it limited to the manner in which the goods function from the user’s

(2)

perspective) ; and (2) in establishing acquired distinctiveness, whether it must be shown
that consumers rely on the shape as an indicator of origin (or is it sufficient to show that
（
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consumers associate the shape with a particular manufacturer)?

