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Provisional Remedies for Patent Infringement
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As science and technology are developing rapidly, the society, civilization, and economy of
human beings are also progressing and evolving at an amazing speed. No matter what has been
invented, it may change the human beings' daily life, and thus being treasurable. Therefore,
protecting intellectual property rights becomes important and necessary.

In order to carry out and to strengthen the protection of patent right, patentee has better to act
carlier rather than to wait until the commencement of lengthy litigation. Otherwise, the patentee is
likely to suffer irreparable harm to the exclusive right, the goodwill, and the dominating position in
the market. Hence, when a patent is being infringed, the patentee may request Customs to detain
the imported articles that are suspected of infringing the patent right before the trial begins,
according to Article 97-1 of Taiwan Patent Act. Alternatively, to protect the right, a patentee may
also file motions for provisional remedies with the court. Available options include motion for
provisional attachment, motion for provisional injunction, and motion for injunction maintaining a
temporary status quo, according to Taiwan Code of Civil Procedure, Taiwan Intellectual Property
Case Adjudication Act, and Taiwan Intellectual Property Case Adjudication Rules.

However, it should be noted that the motions for provisional remedies must satisfy all the legal
requirements. Requirements are even higher for the motion for injunction maintaining a temporary
status quo, because it may harm the public interest or affect the rights of the opposite party, which
may even cause the opposite party to stop its business. The Paragraph 3 of Article 37 of Taiwan
Intellectual Property Case Adjudication Rules requires : "The court reviewing an application for
maintaining the temporary status quo shall, with respect to the necessity of preservation, deliberate
on the likelihood of success of the applicant in the principal case in the future, whether the granting
or rejection of the application will cause irreparable harm to the applicant or opposing party,
balance on the degree of damage to both parties, and impact on public interest." Accordingly, this
rule explicitly requires the court to deliberate on the likelihood of success of the applicant, balance
on the degree of damage to both parties, and impact on public interest, in order to have the court
render an appropriate decision.

In summary, patentee has alternative options to better protect the rights by filing motions for
provisional remedies before the litigation commences. By doing so, the patentee may have a chance
to obtain a preliminary protection before the lengthy litigation comes to an end.



