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This year a new word was introduced into the English language, “Brexit”. On
23 June 2016 the UK voted to leave the European Union. The UK is expected to enter
into a negotiation period during which the terms of withdrawal from the EU will be
settled. The actual exit date is not yet known, but the existence of a two year notice period
for withdrawal from the EU suggests that the UK will not exit until 2018 at the earliest.
One consequence of the vote is that it has brought into focus how much of international
business, in many different areas, is based around international treaties. The world of
intellectual property is no different, and in Europe alone there are a number of different
treaties that govern how it operates and how it is obtained. Let us consider just one area

of intellectual property, patents.

Patent protection covering the UK is obtainable via two systems. Under the
first system, which is governed by the UK Patents Act, a UK patent is obtained by
applying directly to the UK Intellectual Property Office (UKIPO).

Under the second system, which is governed by the European Patent
Convention (EPC), a European patent designating the UK is obtained by applying to the
European Patent Office (EPO), and then validating the granted European Patent in the
UK. This treaty has been in force since the 1970s and sits outside the EU treaties.

UK patents, regardless of the system by which they were obtained, are
enforceable in the UKIPO and the UK courts only.
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Interestingly, Brexit will not change the current systems for obtaining patent
protection covering the UK. Patents granted by the UKIPO and European patents
designating the UK will not be affected. Patent applications pending before the UKIPO or
the EPO will not be affected.

Membership of the EU is not a requirement for membership of the EPC, so the
UK will remain a member of the EPC even after formal Brexit. This means that UK

patents will continue to be obtainable via the EPC before and after Brexit.

The enforcement of UK patents, regardless of the system under which they

were obtained, will also not change.

Some readers may have heard about a proposal for an additional treaty setting
up a unitary patent system and single patent court for the European Union. As it currently
stands, the proposed Unitary Patent (UP) and Unified Patent Court (UPC) systems will be
open only to members of the EU, so if this still happens, once Brexit occurs then the UK
would not be part of any such system. However, without the UK taking part in the UP or
UPC it is, at best, likely to be delayed for some years. Interestingly, should the UPC
proceed, European patent attorneys based in the UK will have the right to represent
clients before the UPC and will still be able to obtain UPs via the EPO regardless of

Brexit.

So, while there will be many changes ahead for the UK and the treaties in

which it is involved, for patents at least it will be “business as usual”!



