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The European Unitary Patent System
— Will Brexit Break It?

Griinecker Patent Attorneys and Attorneys-at-Law
European Patent Attorney

Dr. Anton Pfau

The Unitary Patent System in Europe has, as of this time, fairly advanced and,
previously, prior to Great Britain’s referendum, was expected to come into force in the

beginning of the year 2017.

The Unitary Patent System is based on two pillars, the first being the Unified
Patent Regulation by the European Union, a regulation for establishing a Unified patent
for all European member states, except for Spain and Poland at this time, in accordance
with the European Union’s possibility of an enhanced corporation on certain matters. A
Unified patent will have a Unified effect in all participating European member states, it
can be enforced with a single action and it will be invalidated also as a single action in all
participating states. A Unified patent will be obtained the same way as presently granted
European patents with effect in certain validated states, wherein the Unified patent will be
effectively a validation, due within one month after the grant of the European patent by
the European Patent Office. Both with respect to the grant and the subsequent opposition

procedure, the Unified patent will be treated in the same way as a European patent.

The second pillar is the agreement on a Unified Patent Court, establishing a
common judicial body for handling any legal actions, such as infringement or invalidation
for a European patent and, initially by default, also for existing European patents. The
Unitary Patent System will come into force after thirteen states have ratified the Unified
Patent Court Agreement (UPCA), including those three states having the highest number

of European patents validated, currently including the United Kingdom.
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In a people’s referendum on June 24, 2016, a majority of 52% of the people of
the United Kingdom participating in the referendum have voted for leaving the European

Union. This referendum is firstly not binding for the government of the United Kingdom.

However, it has been announced by the British Parliament to acknowledge this
vote’s result. The British government will thus officially announce its intention to exit the
European Union in accordance with rules under Article 50 of the Treaty on the Function-
ing of the European Union. The European Union will negotiate an agreement with the
United Kingdom on how to execute the UK’s exit. Two years after the official submission
of the intention of the United Kingdom to exit the European Union, the United Kingdom
will automatically no longer be a member state, whether or not an agreement has been
reached. On this ground, it is expected that the UK will no longer be a member state of

the European Union by the beginning of 2019.

As to the consequences of the “Brexit,” various scenarios are possible. The UK
may have full access to the common market in consideration of a significant annual pay-
ment and immigration of EU citizens, such as states like Switzerland and Norway cur-
rently have vested. The UK may, alternatively, try to negotiate any other special
relationship, such as currently intended is to have the full access to the common market,
however, without the freedom of residency of European citizens in the UK. The third sce-
nario, and probably the most unattractive for the UK, would be that they have a regular
third country status, like any TRIPS member state, without any particular privileges for
access to the European market. The UK will, in any case, have to renegotiate agreements
with any other countries with which they have current agreements through their member-

ship in the European Union.

Brexit will not have any effect on European patents since the European Patent
Convention is a special treaty among thirty-five member states, most of which but not all

are also members of the European Union.

Regarding the Unified Patent Court Agreement, it is regulated under Article 89
UPCA that its coming into force depends on the ratification by those three member states
in which the highest number of European patents had effect, which currently includes the
UK. Therefore, as long as the UK is a member state, the UK has to ratify in order to start
the Unified Patent Court Agreement.
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Accordingly, when the UK exits the European Union, in accordance with Arti
cle 89 UPCA, it will be replaced by the next largest filing country, that is Italy. However,
currently, as long as the UK is still a member of the European Union, it is the UK that has
to ratify in order to start the Unified Patent Court. If the UK does not ratify this agree-
ment, the Unified Patent Court, and thus the onset of the Unitary Patent System, will be
delayed until 2019. The British Patent Office has declared to continue to act, even after
the referendum, as if the UK is a normal member state. As further ramification, it is
highly unlikely that the Central Division of the Unified Patent Court, responsible for a
particular technological field, will still have its partial seat in London. It is expected that
the Court will move to the country replacing the UK as the third largest European filing
country, likely Milan, Italy, or The Hague, Netherlands.

In summary, therefore, as a result of the Brexit referendum, the onset of the
Unitary Patent System will be delayed, likely to 2018 or to 2019, but will not be pre-

vented.

For European Union trademarks and European Union designs, the UK will also
not have access to the system anymore, and it will be an aspect of the negotiations with
the European Union and the UK on how to transfer existing rights of European Union

trademarks and designs to the territory of the UK.



