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Impact of the Amendment
to the Patent Law on Patent Practice

Beijing Unitalen Attorneys at Law
China Attorney

Jing Zhiqiang

The third amendment to the Patent Law in 2008 regards the other means
including open exploitation than publication as a means to make the invention publicly-

known in spite of it is used abroad.

This amendment was enforced on October 1, 2009, but some points remain to
be clarified. Article 62 of Patent Law reads “in a patent infringement dispute, if the
accused infringer has evidence to prove that the technology or design exploited is an
existing technology or design, the exploitation shall not constitute a patent right
infringement”, and Article 4 of the “interim measure to enforce the amended patent law”
released by SIPO says “when the patent administrator cracks down the patent
infringement occurring after October 1, 2009, Article 11, 62, 69 and 70 shall be adapted.”
But how “existing technology or design” is distinguished is often a matter of issue in

practice when a plea of the infringement is made based on Article 62.

In order to clarify this point, Article 22 in the“interpretation on some issues on
the adaptation of laws in a patent infringement dispute”enforced by the Supreme Court on
April 1, 2016, stipulates that the Court should identify the existing technology or design

on the basis of a patent law enforced on the filing date concerning a plea by a defendant.

After the amendment of the patent law, new law and old law are mixed during
the interim period so you should take care.
(Translated by TIP)



