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The purpose of a patent in the United States is to encourage innovation by
granting the innovator a time-limited monopoly in exchange for disclosure of the
invention. However, recently non-practicing entities, nicknamed patent trolls, have been
heavily criticized for enforcing this monopoly far beyond the disclosure’s actual value.
Many patent trolls stockpile old, weak patents and threaten litigation to extract exorbitant
payments from companies. In the last year, patent trolls accounted for more than 67% of
the infringement lawsuits filed in the United States, and cost companies an estimated 29
billion dollars. The Inter Partes Review proceeding provides a means for patent owners to
fend off a patent troll’s frivolous infringement lawsuit by potentially invalidating the troll’
s patents.

An Inter Partes Review (IPR) is a trial proceeding that offers third parties an
opportunity to challenge the validity of the patent at issue. This trial proceeding was
introduced in the United States on September 16, 2012. The third party must demonstrate
a reasonable likelihood that he or she would prevail with respect to at least one of the
challenged claims. The petitioner may only challenge patentability on grounds that can be
raised under 35 U.S.C. 102 and 103, sections of the code that pertain to novelty and
obviousness respectively. The prior art which may be used to invalidate the patent in
question is limited to printed publications and prior patents. The Patent Trial and Appeal
Board (PTAB) conducts the IPR proceeding. The patent owner may appeal the PTAB's
decision to the United States Court of Appeals for the Federal Circuit. When a final
written decision issues, the petitioner is estopped from asserting any ground of validity
that he or she reasonably could have raised during the IPR or in a later civil proceeding.
An IPR process costs a petitioner approximately $250,000 USD, as opposed to the
millions of dollars spent in defending an infringement lawsuit.

Over the past five years, the IPR process has saved companies a significant
amount of money and provided a strong tool for fighting patent trolls. Patents remain an
important and essential part of the American economy. The IPR process is expected to
continue to refine the quality and use of patents in the United States.



