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Chinese patent system has a double route : infringement is dealt with in court
and trial for invalidation in board of appeals. Priority does not constitute a reason for
invalidation. However, greater or stronger existing technology can retain novelty or
inventive step when other patents cannot get priority. Here we shall briefly introduce
priority in relation to a trial for patent invalidation in China.

1. For appellant

Requesting foreign priority, one will see a long time span (e.g. one year) from
priority date to filing date. Today’s progress in technology is so rapid that the novelty or
inventive step of this patent can be undermined during this time span. If the related patent
can successfully get priority with stronger technology, the former patent can be invalid.

China patent board of appeal has a stricter standard in judging priority than that
of the U.S., such as checking the similarity in inventive step. We recommend that an
appellant should investigate the difference between Chinese patent and a document of
priority thereof when filing an appeal for invalidation so as to consider whether one can
challenge its priority.

2. For patentee
In China, a conflicting application means an application that is filed earlier
but is published later. The application date of a conflicting application is earlier than that
of the related patent, though the publication date is later than that of the related patent. A
conflicting application can be a risk for the related patent since its inventive step is valid
and can undermine the related patent.
A contflicting application can have a priority date, which is earlier than the
application date or the priority date of the related patent. If the priority of the conflicting
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application is invalid, it is not used to evaluate the inventive step of the related patent. A
patentee can compare the conflicting application and its document of priority to know
whether one should challenge the validity of the priority.

To attack the priority, one should just submit to the board of appeal the Chinese
translation of the most related part of the document of priority. On the other hand,
protecting the priority must be based on Chinese translation. One should submit the whole
translation of the priority document.

(Translated by TIP)



