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There was no criminal liability for violating the Trade Secrets Act in Taiwan prior to
2013. At that time, it was frequently heard that ex-employees steal trade secrets from the former
enterprises and join their competitors. Thus, major technology companies urged the government
to amend the act to include criminal liabilities for trade secret misappropriations, and to make
clear types of behaviors constituting misappropriation. In consequence, thanks to the cooperation
of the government, the enterprises and the academia, amendment to the Trade Secret Act was
completed soon and took effect in early 2013.

However, after the amended act came into force, among all 57 cases investigated by
the institutions of investigators and prosecutors from 2013 to May 2017, only 27 were prosecuted,
with merely 2 cases being found guilty by the court. It came into a question whether the amended
Trade Secrets Act effectively protects Taiwanese enterprises or not. After the amendment, a trade
secret must — be unknown to persons generally involved in the information of this type ; and
have economic value, actual or potential, due to its secretive nature. Furthermore, its owner must
have taken reasonable measures to maintain its secrecy. Among these requirements, the reasonable
measures are most frequently omitted by the enterprises.

According to recent court judgements, if the employer and the employee signed a
generic or standard non-disclosure agreement but no actual steps were taken to protect the trade
secrets, such measure shall not be deemed adequate. Moreover, it is even more essential that
enterprises take actual steps to protect their secrets at all times. It will be too late to seek for
judicial relief after leaking of the secrets since such kinds of damages are always irreparable.

Therefore, enterprises may consider : protecting secrets of different kinds and levels
with different passwords or measures ; allowing only appropriate personnel to access secret
information only when necessary ; and even dividing secrets into several portions to be managed
by different departments. By taking such kind of reasonable measures, trade secrets of enterprises
could be practically and legally protected.



