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The Outline of the Patent Amendment Act of 9 July
2019 with Prescribing the Punitive Damages

Kang & Kang International Patent & Law Office
Managing Director

Ea Roo Kang

According to the KIPO’s analysis report, the median value of compensation for
damages of infringement of a patent in Korea is 60 million won from 1997 to 2017. This is very
little that the US’s 6.57 billion won from 1997 to 2016. This value is just one-ninths of the
economic scale of both countries. So we can consider that the compensation for infringement of a
patent has been insufficient. The Korean Government amended a part of the Patent Act in order to
reinforce the IP protection. I shall explain it.

1. Introduction of punitive damaged (Patent Act Article 128 (8) and (9) established)
The Patent Amendment Act provides the following action : when the infringement of a patent
right or exclusive license is intentional, the one is liable to a fine determined within the three
times as much as the cost of damages. On determination of the fine, the followings must be
regarded : (1) superior bargaining position of the infringer, (2) intention or awareness that the act
may result in damages, (3) damage scale on the patent owner, (4) economic benefits that the
infringer has obtained, (5) period and number of the infringement, (6) fine for the infringement,
(7) financial condition of the infringer and (8) compensation for damages by the infringer.

2. Amendment of the royalty compensation (Patent Act Article 65 (2) and 125 (5)
amended)

The existing law has enacted that the amount equivalent to the royalty that should be received as
compensation for the infringement of the patented inventions or patent right is set the amount that
is usually received from working own patented invention. And Patent Amendment Act changes
the word ‘usually’ to ‘reasonably’ in order to calculate the damage with consideration of the

specific and individual condition.
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3. An obligation to present the specific conditions (Patent Act Article 126 (2)
established)

On the Patent Amendment Act, the litigant who deny the infringement stated by the
patent owner must present the specific condition by himself. If the litigant does not present the
form of his action without just cause, the court can recognize that the patent owner’s allegations
are true.

According to a survey by Kbiz in September 2018, the most expected policy for
preventing technological leakage was ‘introduction of the punitive damages.” Reflected these
voice, the Korean government amended the laws related to it. And we can expect that these

revisions of the law consolidate the ecosystem of the intellectual patent in Korea.

(Translated by TIP)



