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< Korea >

The Information of Trial for Invalidation of
Non-used Trademark by KIPO (IPTAB)

Kang & Kang International Patent & Law Office
Managing Director

Ea Roo Kang

The Korean Intellectual Property Office (the Intellectual Property Trial and Appeal
Board) deals with an inter-parties trial that is divided into the trial for rescission, for invalidation
and for confirmation scope of IP right. In 2018, the number of hearing decisions of the inter-
parties trial was 2,493, The number of trial for invalidation was 1,864 and accounted for 74.8% of
all decisions. And about 90% of all are the cases of trial for invalidation the non-used trademark.
The Trademark Act prescribes that anyone may request the trial to revoke the trademark
registration ‘where none of a trademark right holder, an exclusive licensee or a non-exclusive
licensee has used the registered trademark on the designated goods in the Republic of Korea for at
least three consecutive years without justifiable grounds before a trial to revoke the registered
trademark is requested’ (Trademark Act Article 119 (1) 3).

On this paper, I shall show the statistical data of inter-parties trial related to a
trademark by category in the KIPO (IPTAB) in 2018. And I tell you something that you should

prepare for a trial to revoke the trademark when you are requested.

Decisions of Inter-parties Trial Related to Trademark by Category in 2018

(Source : Trial Policy Division of IPTAB in KIPO)
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* These statistics are the sum of decisions of all kinds of trial to revoke the trademark defined by the Trademark Act Article 119 (Trial to Revoke Trademark Registration).
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< Burden of Proof and its Evidence on Requested Person >
Basically, the burden of proof on trial to revoke lies with the requester. However, in
the cases on trial to revoke the non-used trademark, the requested trademark holder needs to proof
of using a trademark by the Trademark Act Article 119 (1) 3. Because the trademark holder knows
whether the trademark has been used than anyone else. And if the requested holder proves that he
has used the relevant registered trademark, he is exempted from invalidation on all designated
goods (Trademark Act Article (3)).
However, if you cannot prove that you have used the trademark within three years
before the date the trial is requested, you cannot be exempted from invalidation.
And the requested person submits the following documents to the KIPO for proof of
justifiable grounds for using a registered trademark.
* Evidentiary Materials (example)
- Advertising materials on daily newspaper, TV, radio or internet
- Printing matter or booklet with advertising the goods : catalogue, pamphlet, brochure and
1 caflet
- Declaration for importation or exportation, invoice, tax invoice, trade contract agreement,

commodity order form, transaction description and photo of merchandise sample

* Korean Trademark Act Article 119 (Trial to Revoke Trademark Registration)

{1) Where a registered trademark falls under any of the follawings, a triel te reveke the trademark registration
may be requested:

3. Where none of a trademark right holder, an exclusive licensee or & nen-exclusive licensee has used the
registerad Crademark on the designated goods in the Republic of Korea for al least three consecutlive vears
without justifiable grownds before a trial 1o revoke the registersd trademark is reguested,

{3) Where a trial 1o revoke trademark registration is requested on the grounds that the registered trademark
falls under parsgraph (1) 3, no trademark right holder may be exempted from the revocation of trademark
regisiration for the designeled goods related Lo such lawsuit unless the requesied person proves that he/she
has legitimately used the relevant registered trademark on at least one designaled goods related Lo the tral Lo
revoke trademark registration in the Republic of Korea within three years before the date the trial is requested:
Frovided, That the foregoing shall not apply where the requesied person has proved Justifiable grounds for using

a registered trademark which he/she has not used,

(Translated by TNIIP)



