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< China >

Balancing intellectual property protection and Anti-
trust with the development of the digital economy

Chainable IP
Senior Founder Partner, Attorney at Law

Dr. Jiang Mingcai

IPRs (IPRs) are essentially exclusive rights, and it is exclusive conducts that impede
market competition that violate the Antitrust Act. Any act of abuse of IPRs is likely to be an
illegal act prohibited by the Antitrust Act. However, "monopolization" through IPRs itself is not
an exclusive conduct prohibited by the Antitrust Act. The Antitrust Act prohibits exclusive
conducts through the abuse of IPRs. Abuse of IPRs is only one of the requirements for the right
holder's conduct to violate the Antitrust Act, and it does not necessarily constitute exclusive
conduct prohibited by the Antitrust Act. In the application of the Antitrust Act, the act of an IPR
holder does not necessarily constitute a violation of the Antitrust Act because it constitutes an
abuse of IPR. If the act of the IPR holder violates the Antitrust Act, it necessarily constitutes an
abuse of IPR. It is the act of management's abuse of IPRs to exclude or restrict competitors that is
subject to regulation by the Antitrust Act.

The protection of IPRs is essentially consistent with the elimination of prohibitions on
the abuse of IPRs and the restriction of competitive behavior. Antitrust Acts apply to acts of abuse
of IPRs to exclude or restrict competitors. The IPR itself is not denied as a statutory monopoly
right, but this exclusive right is recognized and protected, while at the same time preventing and
restraining abuses that hinder market competition.

The digital economy era has brought new challenges to the protection of IPRs. In the
process of developing actual economic activities, there is always the possibility of forming a
monopoly that is overly protective of IPRs. On the other hand, if the protection of IP is neglected,
there is a risk of stifling technological innovation. Therefore, how to harmonize and balance the
relationship between IP protection and Antitrust is an issue that needs to be explored in the future.

All over the world, antitrust Acts are required to realize business innovation as well as
technological innovation, to balance public policies in the digital economy era, and to play an

important role in solving IP issues in the Internet environment.
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As society and industry develop, it is no exaggeration to say that Antitrust Act has
been entrusted with a heavy mission in the process of destroying the existing order structure and
not yet establishing a new stable order and related institutions. Based on the characteristics and
fundamental demands of industrial development, antitrust Acts should be applied more carefully.

Today, Internet technology is bringing convenience to people, but at the same time, it
is also bringing various problems such as IP protection, information data collection and use.
Recently, the China Academy of Information and Communications Research conducted a study
on the IP issues of new Internet technologies and new types of competition issues such as the
collection and use of data generated in the industry, and recommended that government agencies
build a platform for verifying electronic data and provide technical support for digital
authentication of the Internet.

As many Internet companies are constantly expanding their operations, they are also
constantly experimenting with new technologies and ways to more effectively protect their IPRs.
One example of this is the handling of the online piracy case of "Metamorphosis of the Earth," in
which the parties involved, Tencent, Alibaba and Meituan, cooperated in obtaining evidence of
Internet IP infringement. In the copyright infringement case of the movie "The Earth of Turning",
by monitoring the suspected piracy website, the server address was located to the website, and
through the verification interface of Ali Cloud, the mirror image was analyzed to confirm the fact
of piracy. After confirming the fact of piracy, the data of Meituan is used to match and locate the
geographical location of the infringer, which effectively protects the legitimate rights and interests
of the right holder. However, with the further development of Internet technology, Internet-related
IP infringement will be further concealed, and once it occurs, it will affect an extremely wide
area, the amount of data will be enormous, and the target of evidence collection will be huge.

On the other hand, a recent survey analyzing the technological development and
corporate applications of blockchain, as well as the status of global blockchain patent applications,
patent strategies, and authorizations, revealed that no patent applications have yet been filed for
the fundamentals of blockchain. About more than half of blockchain patents is related to
applications. Solving the bottleneck of blockchain technology seems to be an opportunity for

further development in the future.

(Translated by TIIP)



