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In the United States, companies protect aspects of an important product's appearance and/
or configuration by both design patent and trademark. Design patent and trademark rights
co-exist because the rights are independent, under different laws, and for different
reasons. Strengths and weaknesses of design patents and trademarks are complementary
in the United States.

A design patent protects non-functional, ornamental features of an article, such as
configuration or shape, or surface ornamentation, or a detail of appearance. An entity
obtains a design patent for a new, non-obvious design only by timely following design
patent application procedures.

A trademark is any word, phrase, symbol and/or design (including product appearance or
product configuration) that identifies and distinguishes the source of goods or services of
one party from those of another. In the United States, an entity must use the trademark in
commerce with particular goods or services to obtain a protectable trademark ;
registration at the U.S. Patent and Trademark Office maximizes rights which arise from
use. A trademark which is a product configuration is held to a higher standard than a
trademark applied to a product because consumers usually do not perceive product shape
or functionally advantageous features to be a trademark.

For these reasons, design patents and trademarks provide complementary protection :

* A design patent requires novelty and timely filing. A trademark can be registered long
after use begins (even when too late for a design patent), and a registration is not required
to enforce a trademark.

* Design patent infringement is dependent on high similarity in appearance. All that is
required for trademark infringement is a likelihood of confusion among relevant
consumers.

* In comparison to trademarks, a design patent easily protects ornamental aspects of a
design or product configuration which have a utilitarian advantage.

* Design patents are immediately enforceable when issued without requiring use in
commerce, but have a strictly limited term. Trademark rights for product appearance may
take usage, time and marketing to develop but last indefinitely so long as the trademark is
in use.



