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With eBay v. MercExchange the ITC emerged as a viable resort for obtaining
injunctive relief regarding IP rights. However, recently the ITC has seen its authority
constrained by its supervising bodies. In August 2013 President Obama vetoed an
exclusion order prohibiting Apple from importing devices infringing Samsung's 3G
patent in Certain Electronic Devices (337-TA-794). In December 2013 a panel of
Court of Appeals for Federal Circuit ("CAFC") held in Suprema, Inc. v. ITC that Section
337 does not extend to post-importation infringement of method claims, and thus, as
observed by the en banc CAFC, "effectively eliminated trade relief under Section 337 for
induced infringement and potentially for all types of infringement of method claims".
The trend curtailing the ITC's authority appeared to relent when the en banc vacated the
Suprema panel decision and upheld the ITC's jurisdiction at issue there. However, the
trend reasserted itself in November 2015 when CAFC in ClearCorrect Operating LLC v.
ITC (2014-1527) held that the ITC lacks jurisdiction over electronic transmission of
digital data under Section 337.

At first glance a company contemplating a Section 337 filing may see a cause for
concern by this trend, however, such concern may be unwarranted. The presidential veto,
which was a first in decades, is an extraordinary intervention and unlikely to be repeated
soon. ClearCorrect, which is an open Internet debate at its core, demonstrates the
difficulty in reconciling a good law, albeit with antiquated terms, with rapidly evolving
technologies. Thus, this should not deter companies wishing to obtain injunction under
Section 337 from filing a Section 337 complaint. Indeed, in this post-eBay era with the
protracted dormancy of the proposed legislation requiring the ITC to apply the eBay
factors, the ITC remains a powerful alternative to courts in securing injunctions against
infringers. Bear in mind that CAFC itself ruled that eBay is inapplicable to the ITC's
injunction determination and Samsung Electronics just scored a victory in Certain
Graphics Processing Chips (337-TA-941).



