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India has enacted the Competition Act, 2002 to provide, keeping in view of the economic
development of the country, for the establishment of a Commission to prevent practices
having adverse effect on competition, to promote and sustain competition in markets, to
protect the interests of consumers and to ensure freedom of trade carried on by other
participants in markets, and for matters connected therewith or incidental thereto.
Intellectual Property Right lessens competition while competition law engenders
competition. A workable solution can be predicated on the distinction between the
existence of a right and its exercise. In other words, during the exercise of a right, if a
prohibited trade practice is visible to the detriment of competition in the market or
consumer interest, it ought to be assailed under the competition law.

The Competition Law prohibits anti-competitive agreements (Section-3), abuse of
dominant position (Section-4) and regulates combinations (acquisition of one or more
enterprises by one or more persons or mergers or amalgamation of enterprises is called
combination).

Setion-3 provides that any agreement of supply, distribution, storage, acquisition or
control of goods or services, which causes and appreciable adverse effect on competition
is void.

However, sub-section (5) allows IPR holder to restrain any infringement or impose
reasonable conditions in the agreement for which any of his rights conferred on him
under :

(1) The Copyright Act, 1957 ;

2) The Patents Act, 1970 ;

3) The Trade and Merchandise Marks Act, 1958 or the Trade Marks Act, 1999
4) The Geographical Indications of Goods (Registration and Protection) Act,
1999

%) The Designs Act, 2000

(6) The Semi-conductor Integrated Circuits Layout-Design Act, 2000

'Reasonable conditions' has not been defined or explained in the Act.

Thus, unreasonable conditions that attached to an IPR will attract section 3. In other
words, licensing arrangements likely to affect adversely the prices, quantities, quality or
varieties of goods and services will fall within the contours of competition law as long as
they are not reasonable with reference to the bundle of rights that go with IPRs. Exclusive
licensing is a category of possible unreasonable condition.

An enterprise, which enjoys dominant position by virtue of the IPR, if it engages in
conduct considered abuse in terms of section 4, shall not enjoy any immunity.



