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Efforts to Protect New Business
with Intellectual Property

H K ACHARYA & COMPANY, Ahmedabad
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Intellectual property is a creation of the mind and is intangible, such as art and litera-
ture, designs and symbols, business names and inventions. The creator has rights to their intellec-
tual property, and they may choose to protect these rights using intellectual property laws. There
is a perception that only technology companies need to worry about these issues but that’s not the
case. Businesses today are increasingly knowledge based and much of that knowledge has value.
If they don’t protect it, they could end up investing hundreds of thousands, if not millions of dol-
lars, and end up watching someone else reap the benefits. Knowing your IP and how it is pro-
tected is often a very material issue for investors and acquirers.

India offers several ways to enforce your rights against unauthorized use, including
customs seizures and civil litigation. Alternative dispute resolution means can also be considered
such as mediation or arbitration. All types of IP may be protected by the Indian Central Board of
Excise and Customs which acts to prevent the import of allegedly infringing goods into India, as
long as the IP has been registered or granted by the appropriate IP office. With reverence to the
developments over the last five years, under DPIIT (Department for Promotion of Industry and
Internal Trade), a Cell for IP Promotion and Management (CIPAM) was established and has been
tasked with implementing the IP Policy and interagency coordination. Following these efforts in
2016, there were many positive initiatives undertaken by the Government of India. Several of
these initiatives focused more on creating IP awareness and capacity building with enforcement
officials. The Ministry of Home Affairs announced that IP would become a mandatory subject for
all police training academies. The Indian Patent Office (IPO) hired examiners to address the issue
of patent and trademark examination backlogs. Subsequently, IPO’s processing wait-times were
reduced. The Commercial Courts Act was enacted in 2016 ; it provided an opportunity to reduce
delays and increase expertise in judicial IP matters. In 2017, the Patent Rules and the Trademark

Rules were revised, adopting strict timelines to dispose of cases and streamline examination.
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Special discounts for filing and an expedited examination for start-ups was also introduced. The
Patent rules were further revised in September 2019 to clarify and expand the criteria of its expe-
dited examination procedures to include startups and small businesses, agreements with foreign IP
offices, and the election of the IPO as a Patent Cooperation Treaty (PCT), International Searching
Authority (ISA), or International Preliminary Examination Authority (IPEA).

With positive enforcement developments, the Delhi High Court clarified in January
2020, the exclusion from patentability under Section 3(k) of the India Patents Act, ruling in Ferid
Allani vs. Union of India & Others that computer-related inventions (i.e., based on a computer
program) demonstrating ‘technical effect’ or ‘technical contribution’ are patentable even though
they may be based on a computer program. The Court indicated that technical effect and techni-
cal contribution must be evaluated when determining the patentability of an invention based on a
computer-program.

One of the major areas that new businesses need to stay aware about is Intellectual
Property Rights (IPR). Once the fundamentals of deciding the right business structure are cleared,
IPR helps to differentiate your business from the competitors. IPR yields the license for creating
an additional revenue stream, it can become an essential part of marketing or branding (Exclusiv-
ity) and Intellectual properties are assets that you can use as security against loans. In India,
Startup Valuation can be made on the Basis of IP Rights. New companies don’t really have mon-
strous products, stocks or workforce to begin with. Subsequently, a large portion of the estimation
of a startup, for the most part, gets from their IP rights. It has been assessed that on the normal,
over 80% of the estimation of a new business depends on their IP portfolio. IP is a valuable busi-
ness asset and in an emerging market like India could well be the main competitive advantage.

Considering an TP management strategy, IP protection is jurisdiction-specific, which
means IP rights must be registered in India even if they are protected in the other countries, so
businesses should plan their registration well ahead of entering the market in India. There are IP
enforcement channels— police, customs and judiciary. Trademarks and copyright can be enforced
through civil or criminal litigation, whereas patents and designs can only be enforced through
civil litigation. Incorporating intellectual property protection into the business plan can play an
important role in enabling the company to achieve and maintain a competitive advantage.

India is one of the priorities in overseas markets ; the practical steps should be taken
by new businesses to enter in the Indian market to minimize the risk of encountering IP issues.
Such as conduct a local risk review to avoid inadvertent infringement of third-party IP rights.
Seek advice from Indian IP rights experts and look for available literature and websites providing
information on registration and protection. Registration of patents, trademarks, designs and copy-

right could take considerable time in India, so businesses should plan their registration well ahead
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of entering the market. Reduce the risk of infringement by an Indian counterpart by ensuring the
contract is impermeable with respect to your IP rights. Include appropriate dispute resolution
clauses in contracts and consider mediation before defensive action.

The new business has a highly dynamic environment, to start a new business one must
remain on edge every time to protect the intellectual property from being used for other substan-
dard products and service. Protecting IPR is the best and the only way that helps to create a sus-
tainable and defensible differentiator in a highly competitive market.
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