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< Japan >

On the Current Situation of IP Litigation Cases
in Japan

Towa International Patent Firm
Patent Attorney, Litigation Section

Masayuki Ogura

There are several cases of enforcement of intellectual property rights, such as patent
rights. For example, when you use an exclusive right for your implementation, or when you grant
a license to another person to use a patent or other right. From these various forms of use of IP
rights, each business should choose the form best suited to its management.

If an infringement of your rights occurs, you would first examine the case carefully,
with an expert (e.g. patent attorney) opinion. Then, once you have confirmed it is an infringement,
you can warn the infringer and seek to resolve the matter through settlement negotiations. If the
case cannot be resolved through direct negotiations between the parties, you can also turn to court
proceedings or the JPO’s judgement system for resolution.

Here is the current situation of IPR litigation cases using courts in Japan (First
Instance, District Courts).

The number of new IPR-related civil cases (patent, utility model, design, trade mark,
copyright, breeder’s right and other cases) received by the 50 district courts in Japan has remained
between 500 and 700 (see figure 1).

The next shows the results of patent infringement litigation, among other IP rights (see
figure 2). This figure complies with the 666 patent infringement cases handled by the Tokyo and
Osaka District Courts between 2014 and 2021. According to it, the result of the judgement is
more often the dismissal (right holders/plaintiffs lose) than the admission of infringement (right
holders/plaintiffs win), which appears to favour non-right holders (defendants). However, when
settlement cases are included there, more results (the sum of the admission of infringement and
settlement) are in favour of the right-holders (plaintiffs).

This means that even if the non-right holder (defendant) claims to the court that they
are not infringing, they will be found to be infringing in about half of the cases.
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Fig.l Number of IP-related civil cases commenced and disposed and average
time intervals from commencement to disposition (First Instance, All
District Courts) Source: Intellectual Property High Court)
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Source: Intellectual Property High Court
https://www.ip.courts.go.jp/vc-files/ip/2022/j_kousosin.pdf
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Fig.2 Statistics regarding patent infringement cases (Tokyo District Court, Osaka District Cour
2014-2021) Source: Intellectual Property High Court
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Source: Intellectual Property High Court
https://www.ip.courts.go.jp/vc-files/ip/2022/2021_sintoukei_H26_r3.pdf

Focusing on the amounts promised to be paid in judgement and settlements, in many
cases payments of more than 100 million yen have been made (see figure 3 and 4). This situation
represents a very high risk for business owners, as they would not only be unable to manufacture
and sell their products but would also be subject to damages, as well as other legal costs (legal
fees and labour costs).

The results of these actual infringement cases show that, first of all, it is necessary to
acquire those patents and other IP rights so that the company can safely manufacture and sell its
products. It also shows that it is crucial to acquire rights to check the exercise of rights by
competitors.

(Translated by TIIP)
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Fig.3 Amounts approved in judgements
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Fig.4 Amounts agreed to be paid in settlements

49cases

32cases
25cases
16cases 15cases [

1yenormore 1 millionyen 10 millionyen 50 million yen 100 million yen
butlessthan1 or morebut or morebut or more but or more
millionyen  lessthan10 lessthan 50 less than 100
million yen million yen million yen

Source: Intellectual Property High Court
https://www.ip.courts.go.jp/ve-files/ip/2022/2021 _sintoukei_H26_r3.pdf
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