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1. Background to the debate on the introduction of TDM in the Korean Copyright Act

Building generative Al usually requires large data sets, i.e. big data, for machine
learning. Big data is mainly acquired through Text and Data Mining (TDM), an automated
computer information processing method based on advanced algorithms.

Under the current Copyright Act in Korea, if the text or image that is the subject of the
TDM analysis is a copyrighted work protected under the Copyright Act, the decision whether to
permit TDM must be based on the traditional fair use clause. However, criticism has been raised
that the abstract nature of the fair use requirement and the paucity of precedents that embody it
make the decision less predictable.

Therefore, active discussions are taking place in Korea on the introduction of
copyright immunity provisions for TDM in the Copyright Act and legislation related to the
Copyright Act to proactively respond to the Al era.

2. Features of the proposed amendment of the Copyright Act to introduce TDM immunity

Currently, a bill to amend the Copyright Act to introduce a TDM immunity clause is
being proposed in the Korean National Assembly. However, it is similar in terms of key
requirements, with only some differences in wording and content of details.

The gist of the TDM immunity clause is: (1) a lawful approach to the subject
work ; and (2) permission to reproduce and transmit the work as the subject of TDM if the
purpose is not the enjoyment of the ideas and feelings expressed in the subject work.

The first requirement, ‘lawful approach’, refers to approaches that are possible through
contractual or other legal means, such as copyright use agreements, and to approaches the
information that belongs to the public domain, such as content freely available online. This
requirement is similar to the DSM Guidelines in the EU.

The second requirement, ‘if the purpose is not the enjoyment of the ideas and feelings
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expressed in the subject work’, refers to so-called non-expressive use. Non-expressive use is
typified by the analysis of information and is the opposite of expressive use, which means use to
recognize work and satisfy intellectual or spiritual needs. This requirement is similar to the
features of Article 30(4) of the Copyright Act in Japan.

3. Reducing author protection by TDM immunity

The balance for the adjustment of interests between the TDM executor and the author
who created the work subject to TDM must be determined by taking into account both the
development of the Al industry through the allowance of TDM and that of the cultural industry
through the author’s creative activities. It can be broadly categorised into the following stages,
depending on the conditions of the TDM immunity.
@) Proposal to allow TDM only if the author has given explicit permission for the work
in question to be subject of TDM (opt-in),
2) Proposal to allow TDM unless the author has explicitly prohibited the work in
question from being the subject of TDM (out-out),
3) Proposal to allow TDM irrespective of the author’s intention.

The condition most favourable to the author is stage (1) and that most favourable to
the TDM executor is stage (3), and the current amendment bill of the Korean Copyright Act
supports stage (3). In contrast, Article 4 of the DSM Guidelines in the EU adopts stage (2), which
allows authors to exercise their right of reservation in the application of the TDM immunity.

The amendment bill of the Korean Copyright Act has policies that favour the builders
of generative Al systems. It grants immunity for TDM in the process of building a generative Al
system under the situations where the tech company leading the generative Al also owns the
distribution platform for the copyrighted material and has more bargaining power than the author.

On the contrary, authors cannot exclude their works from TDM and fundamentally
prevent a generating Al from creating a work similar to their own, and ultimately be granted no
means of protecting their works. Protection for authors can therefore be seen as weakened.

4. Opinion on the introduction of TDM immunity in the Copyright Act

The proposed amendments to the Copyright Act will ensure that TDM for collecting
big data, which is essential for building Al systems, will no longer be restricted by the existing
Copyright Act. This is expected to resolve, to some extent, criticisms of damage to the growth
engine of new industries utilizing Al technologies and the weakening of their international

competitiveness.
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However, in a situation where the market position of authors is weakened by the
development of the platform industry, authors may be discouraged from creating if they are not
guaranteed the means to have their works excluded from TDM. There is concern that the
development of the cultural content industry, which is no less important than the Al industry, may
be reduced.

To properly address such conflicts, it is hoped that provisions giving authors the right
to reserve TDM immunity in an opt-out format will be considered in future Copyright Act reform
discussions. Under this form, TDM is permitted if the author does not expressly state whether or
not the work is subject to TDM, but TDM is not permitted if the author expressly prohibits the
work from being subject to TDM.

In Japan, in 2022, an IT company with about 20 staff developed and sold a generative
Al called Mimic, which, when it learns the image of a particular artist, generates pictures that
resemble that artist’s style. However, this service was suspended due to a violent backlash from
illustrators.

Japan's 2018 amendment to the Copyright Act grants broad immunity for data
reproduction and other activities associated with machine learning, including TDM. Mimic Al did
not breach the Act, but it is a case that has caused serious friction with authors.

In Korea, the Korean Music Copyright Association, the largest music copyright
organization, has also expressed strong opposition to the proposed amendment to the Copyright
Act, which outlines the introduction of TDM immunity.

The conflict between the generative Al industry and the content creation industry is

likely to continue for some time after the introduction of the TDM immunity clause.

(Translated by TIIP)



