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The rapid development and spread of so-called Generative Al (artificial intelligence)
has led to debates on the various impacts of Al products. In the context of the relationship
between Al and copyright, it is useful and necessary to consider the following issues : (1) the
development and learning phase of Al ; (2) its generation and use phase ; and (3) the question
of whether AI products (Al-generated content) are ‘copyrighted works’.

The main issues at phase (1) are ‘reproduction’, ‘transfer’ and ‘public transmission’
when collecting and processing copyrighted works as data for learning. At least in Japan, it is
considered that in many cases these can be carried out without the permission of the copyright
holder, as it falls under ‘use not intended for the enjoyment of the thoughts or emotions expressed
in the work’ in Article 30(4) of the amended Copyright Act.

The issues in phase (2) are the acts of ‘reproduction’ and ‘adaptation” when inputting,

instructing or outputting works to Al, and ‘public transmission” and ‘transfer’ when publishing or
selling Al-generated works. These issues are judged based on ‘similarity’ and ‘reliance’, as in
ordinary cases where Al is not used.
About (3), Al-generated work is not a ‘creative expression of thought or emotion’, and therefore
it is not considered to be a copyrighted work. However, if a person uses Al as a ‘tool’ to creatively
express thoughts or emotions, then the Al-generated works would constitute a copyrighted work
and the Al user would be considered the author of it.

All of the above issues are ultimately judged by the courts on a case-by-case and
work-by-work basis. Therefore, it is not possible to immediately generalize them, but I hope that
they will help you with some basic ideas.

(Translated by TIIP)



