
 23ᮾ▱㈈◊✲ࠉ➨ 6 ᕳ➨ 2 ྕ㸦㏻ᕳ➨ 9 ྕ㸧 Journal of Towa Institute of Intellectual Property Vol.6, No.222

実用新案 
̶費用節減・イノベーション保護の代替手段

Puschmann Borchert Bardehle 
Patent Attorney

Uwe R. Borchert

㈝ᑂᰝ࠸࡞ᚓࡋど↓ࠊṧົࡓࡗࡲ⁀ࠊసᴗ㈇ᢸ࠸㔜ࡿࡅ࠾チົᡤ≉ࡢࡃከࠉ

〇ရࣛࡿ࡞ࡃ▷ࡍࡲࡍࡲ࡚ࡋࡑࠊ⏝㈝ࡢᚋ࠸㧗ࠊࡁ⥆ᑂᰝᡭ࠸㐜࠺కࢆ⏝

ࡵࡓࡢᅽຊࢺࢫࢥࠊ᭦ࠋࡿ࠸࡚ࡋᚲせࢆⓗ㈈⏘ಖㆤ▱ࡃ⣲᪩ࠊࡣࣝࢡࢧࣇ

࣮ࣘࠊࡣ࡛ࢶࢻࠋࡿ࠸࡚ࡋࡃࡉᑠࡍࡲࡍࡲࢆ⏝㈝ࡿࡅⓗ㈈⏘ᶒ▱ࡣᴗ

ࣀ࡛ࢺࢫࢥప࡚ࡗࡀࡓࡋࠊࡾ࠾࡚ࡋᡂຌࡀᐇ⏝᪂࡚ࡋᡭẁࡿࢀ㢗ࡀ࣮ࢨ

ᐇ⏝᪂ไ࠺ࡼࡢࡑࠋࡿ࠸࡚ࡗ࡞࣒ࢸࢫࢩࡿࡍ㐍ಁࢆಖㆤࡢࡑࣥࣙࢩ࣮࣋

ᗘࡀᡂຌࡿࡍᚲせ᮲௳ࠊࡣᐇ⏝᪂ࡢⓏ㘓ࡀ⣲᪩ࡃⓎ᫂ᑐ࡚ࡋ⾜ྍ⬟࡞ᶒ

ࡿࡵ᪩ࢆ㛫ࡢ࡛ࡲⓏ㘓ࡋ⠇ῶࢆ⏝㈝ࡵࡓ࠸↓ࡀົ⩏ࡢᑂᰝࠊࢀࡉࡄࡍࡀ

ࢀࡑࡢチ≉ࠊࡣ௳ᚲせ᮲ࡢࡵࡓࡿᚓࢆᐇ⏝᪂ࡀⓎ᫂ࠋࡿ࠶࡛ࡇࡿࡁ࡛ࡀࡇ

࠶࡛ࡁࡿࢀࡉᚲせࡳࡢሙྜࡢᐖࡣㄪᰝࡸᑂᰝࠋࡿ࠶࡛ࡁࡿ࠶ᵝ࡛ྠ

ⓗ㈈⏘ᶒ▱ࡃᏳࡾࡼࠊ࡛ࡢ࠸Ᏻࡣ⏝㈝ࡿᐇ⏝᪂ไᗘࡿࡍ❧୪チ≉ࠋࡿ

ࡋᡭẁ࡞㏣ຍⓗࡢ࣮ࢨ࣮ࣘࠊ࡚ࡋゅ୍ࡢ㈈ไᗘ▱ࡣᐇ⏝᪂ࠋࡿࡁᚓ࡛ྲྀࢆ

ᑂࡀᐇ⏝᪂ࠋࡿ࠶࡛ࡁࡿ࠶࡛ࡢࡶࡿࡍᥦ౪ࢆಖㆤ࡞௦᭰ⓗࡿࡍᑐⓎ᫂ࠊ࡚

ᰝࡣࡓࡲࠊࡾࡓࡗ࡞࠸࡚ࢀࡉ᭷ຠᛶྠࡀᵝࡣド᫂ࠊࡶ࡚ࡋࡾࡓࡗ࡞࠸࡚ࢀࡉ

ᐇ⏝᪂ᇶ࡙ࡃ୰㛫ᕪࡋṆࡵ௧ࡾ࠶ࡣᚓࠋ࠺ࡼᐇ⏝᪂ࡢ⾜ඛࠊ࡚ࡗࡔ

᭷ຠᛶࡢࡿࡍุ᩿ࢆᑡࡶࡃ࡞ㄪᰝࣞࡣࢺ࣮࣏ᚲせࠋࡿ࠶࡛ࡁࡿࢀࡉᐇ⏝

᪂ࡢ⾜ࡸᐇ⏝᪂ᇶ࡙ࡃ↓ຠᡭ⥆ࡢࡁ㝿ࠊࡣᩋッࡓࡋሙྜࢆ⏝㈝ࡣᨭ

ᡶࠊ࠺ᐇ⏝᪂࡚ࡗࡼ≉チྠᵝඃඛᶒࡢᙇࡸ PCT ᅜ㝿≉チฟ㢪ไᗘࡢ

⏝ࠊ࠺ࡼࡓࡗ࠸࡞ࠊ⬟ྍࡀ➇த㈨ࡿࡍබᖹࡢࡉᢸಖ℃⏝㜵Ṇ⟇ࡀᚲ

せ࡛ࠋࡿ࠶

ඛ㐍ࡎࡽ࡞ࡳࡢ᪂⯆ᅜࠊ࡛ୖࡿࡍ㐍ಁࢆᡂ㛗῭⤒ࣥࣙࢩ࣮࣋ࣀࡣไᗘࡢࡇࠉ

ᅜࡶ㐺ྜⓗ࡛ࠋࡿ࠶

㸦㑥ヂ㸸ᙜ◊✲ᡤ㸧

＜独国＞

Utility Models 
 an alternative tool to reduce costs and protect innovations
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 The heavy workload at the major patent offices, the existing backlogs, the slowࠉ
examination procedures with relatively high examination costs, expensive post grant fees 
and the shorter product life time needs a fast intellectual property protection. Also 
companies are looking for IP rights at lower costs due to cost pressure. In Germany, a 
Utility Model is a successful instrument for users and, thus, a model to stimulate 
innovation and protection at lower costs. The prerequisites of such a successful Utility 
Model system are a fast registration of the Utility Model to obtain a quickly granted and 
enforceable right for an invention, no obligation for examination to lower the costs and to 
speed up the registration time. The prerequisites for an invention to obtain a Utility Model 
should be similar to the prerequisites for a patent. Examination or a search should only be 
necessary in case of an infringement. Lower official fees over a parallel patent system 
allow for obtaining an intellectual property right at lower costs. The Utility Model should 
provide for an alternative protection of an invention as distinct part in the IP system as an 
additional tool for the user. Interlocutory injunctions based on a Utility Model should be 
possible if the Utility Model has not been examined or the validity similarly proofed. 
Prior to the enforcement of a Utility Model at least a search report should be necessary to 
judge the validity. When enforcing a Utility Model or an invalidity procedure against a 
Utility Model there should be a fair balance for competition and safeguards to prevent 
abuses, e.g. loser of the dispute pays the costs, the Utility Model should offer the 
applicant the same possibilities as a patent, such as claiming priority or entering a national 
phase from a PCT application.
 This system is suitable for developed countries as well as for rising countries toࠉ
promote innovation and economic growth. 
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