
 17東和知財研究　第 7 巻第 2 号（通巻第 11 号） Journal of Towa Institute of Intellectual Property Vol.7, No.216

特許のオープンは 
技術の進歩を促進する

ிᘯᶒ知ⓗ財⏘ᶒ௦⌮ົᡤ 

୰ᅜᘚ⌮ኈࠊ࣮ࢼࢺ࣮ࣃ

郭　放

　୰ᅜࡿࡅ࠾Ⓨ᫂ᑓᶒ（௨ୗࠊ≉チᶒ）ࠊࡣᴗ⤒Ⴀᡓ␎ࡢ୰࡛ᴟ࡚ࡵ㔜せ

࠼ࠋࡿ࠸࡚ࡋᙉㄪࢆᶒ࡞༨ⓗ⊃ࡣ␎チᡓ≉ࡢᚑ᮶ࠋࡿ࠸࡚ࡵ༨ࢆ⎔୍࡞

ࡽࡓࡶࢆ┈࡞㧗㢠ࡋᚩࢆチྍᩱࡣࡓࡲࠊ㝖ࢆத┦ᡭ➇࡚ࡋ通ࢆチᶒ≉ࠊࡤ

ୖࡋᢲࡶࢆࢺࢫࢥ㛤Ⓨࡢ⾡ᢏ࠸ࡋ᪂ࠊࡃ࡞ࡣ࡛ࡅࡔࡿࡍᢚไࢆத➇ࡣࡽࢀࡑࠋࡍ

ᯝ⤖ࡿࡆጉࢆⓎᒎࡢ⾡ᢏࠊࡾࡀ࡞ࡘ༨⊃ࡢ⾡ᢏࡢᐇୖࠊᯝ⤖ࡢࡑࠋࡿࡆ

ࠋ࠸࡞࠸㛫㐪ࡇࡿࡍ㞳ࡽ㊃᪨ࡢチไᗘ≉ࡣࢀࡑࠋࡿ࠸࡚ࡗ࡞

　㏆ᖺࠊ≉チศ㔝࡛ᙳ㡪ຊࡢ࠸ࡁฟ᮶ࡀ㉳ࡢࡽࢀࡑࠋࡓࡁ௳ࡣ≉チᡓ␎ࡀ

ᡤ᭷ᶒࢆ๓ᥦࡢ࡚ࡋ㛤ᨺ᪉ྥ࠸࡞ࡣ࡛ࡢ࠺ྥὀ┠ࠋࡿࢀࡉࠊࡤ࠼

2014 ᖺ 6 ᭶ࡣ♫ࣛࢫࢸࠊ♫ࡢ࡚ࡢ≉チࢆேࡀၿពⓗ⏝ࡵࡓࡢ㛤ᨺࡍ

2015ࠋࡓࡋ⾲Ⓨࡿ ᖺ 1 ᭶ࡣ♫ࢱࣚࢺࠊ⇞ᩱ㟁ụ㛵㐃≉チࡢ⏝ᶒࢆ 2020 ᖺࡲ

ࢆチ≉ࡶ࡚ࡗ࠶࡛♫ࢱࣚࢺࡶ࡚ࡗ࠶࡛♫ࣛࢫࢸࠊㄽ↓ࠋࡓࡋ⾲Ⓨࡿࡍ㛤ᨺ࡛

㛤ᨺࡿࡍ┠ⓗࡣ᪂⯆ᢏ⾡ศ㔝࡚࠸࠾⮬ศࢆ୰ᚰᢏ⾡ᇶ‽࠺࠸ࡿࡍ❧☜ࢆ⤒

Ⴀᡓ␎ࡀぢ࠼㞃ࠊࡽࡀ࡞ࡋࡋࠋࡿࢀᴗ⮬㌟ࡢ⤒Ⴀᡓ␎ࠊูࡣ≉チᶒࢆ㛤

ᨺࡣࡇࡿࡍᢏ⾡ࡢ㐍Ṍ✚ᴟⓗ࡞ᙳ㡪ࡣࡇࡍࡽࡓࡶࢆ㛫㐪ࠋ࠸࡞࠸

　ᐇ㝿࢙࢘ࢺࣇࢯࠊศ㔝࡛ࠊࡣᡤㅝ࢙࢘ࢺࣇࢯࡣ࢙࢘ࢺࣇࢯࢫ࣮ࢯࣥࣉ࣮࢜

ࡣ࢙࢘ࢺࣇࢯࢫ࣮ࢯࣥࣉ࣮࢜㡿ᇦ࡛ࡢࡘᗄࠋࡓࡋ⫣㈉࠸Ⓨᒎࡢ⾡ᢏ

㔜せ࡞ᆅࢆ༨ࠋࡿ࠸࡚ࡵ࣒ࢸࢫࢩࢢࣥࢸ࣮ࣞ࣌࢜ࡢ࣮ࣂ࣮ࢧࠊࡤ࠼㡿ᇦ࡛

ࡢࢫ࣮ࢯࣥࣉ࣮࢜ࡣ Linux ࡣ࣒ࢸࢫࢩ 1/3 ࣮ࢯࣥࣉ࣮࢜ࠊࡀࡿ࠸࡚ࡵ༨࢙ࢩࡢ

ࡢࢫ Unix-liked チ≉ࠊࡋᑐࢀࡑࠋࡿ࡞ࡃ㧗ࡽࡉࡣྜࡢࡑࡴྵࡶ࣒ࢸࢫࢩ

ศ㔝࡛࢙࢘ࢺࣇࢯࢫ࣮ࢯࣥࣉ࣮࢜ࡶ㢮ẚࠊࡤࢀࡍ௬ࡾࡼከࡢࡃᴗ࣮࢜ࠕࡀ

ᢏࠊࡆୗࢆࢺࢫࢥ㛤Ⓨࠊࡋ㐍ಁࢆ知㆑ඹ᭷ࠊࡤࢀ࡞ࡇࡿࡍ᥎㐍ࢆチࠖ≉ࣥࣉ

ࢆⓎᒎࡢᴗ⏘ࠊࡋ⦰▷ࢆ࿘ᮇࡢつᶍᙧᡂࡢ⏺᪂⯆ᴗࡅࢃࡾࠊࡋ㏿ຍࢆ㐍Ṍࡢ⾡

ಁ㐍ࡿࡀ࡞ࡘࡇࡿࡍண࡛ࠋࡿࡁ

ࡣ࡚ࡋᴗࠊูࡣᴟⓗຠᯝ✚ࡢࡑࠊࡋᑐチࠖ≉ࣥࣉ࣮࢜ࠕࠊ᪉୍ࡢࡑ　

₯ࡓࡲࠊࡋಖㆤྠࢆᶒ࡞ṇᙜࡢᴗ⮬㌟ࠊྠࡿࡍ㛤ᨺࢆチ≉࠸

ᅾⓗ࡞ἲᚊ࡚ࣜࡗࡸ࠺ࢆࢡࢫᅇ㑊ࠊࡣࡿࡍᚋࡢ㔜せ࡞ㄢ㢟᳨࡚ࡋウ࡞ࡋ

ࠋ࠸࡞ࡽ࡞ࡤࢀࡅ

＜中国＞
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　A patent right is one of the extremely important factors in business management 

strategy in China. Traditional patent strategy mainly emphasizes the monopolistic patent. 

For example, a patent will exclude competitors or let a patentee earn high profit from 

licensing. It will prevent competition and, in addition, increase costs for developing new 

technologies. As a result, the technology itself is practically monopolized and the 

technological progress is hindered. This situation is surely not in line with the purpose of 

the patent system. 

　Let me introduce recent notable events concerning patent. These events are worth 

noticing because they might indicate the strategy freeing patents on the basis of the 

current proprietaries. For instance, Tesla Motors announced in June 2014 that all of her 

patents would be freely available for good purpose. In January 2015, Toyota Motors 

announced that the patents relating to fuel cell would be freely licensed until 2020. Of 

course, both companies have the aim behind to establish their standard positions in the 

emerging technological fields. Nevertheless, whatever their management strategies might 

be, freeing patents will evidently contribute to the technological progress. 

　Indeed, in the field of software, so-called open source has greatly contributed to the 

progress. Open-source software is very significant in some areas. For example, Linux 

system, which is open-sourced, has one-third share in the field of operating system for 

servers. The rate will be even higher if Unix-liked system, which is also open-sourced, is 

considered. By analogy with this, if more companies promote "open patents", more 

knowledge will be shared, costs for development will get lower, technological progress 

will be accelerated and in particular, the development of industries will be promoted more 

by accelerating the rise of new industries.

　Meanwhile, companies must consider how they free their patents at the same time 

protecting their rights properly and avoiding potential legal risks. These are the important 

future tasks to be investigated separately from the positive effects.

　   (Translated by TIP)

　㸺 China 㸼


