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１． 前言

　ྎ‴第 I307383 号ࠕ෭༷ࡢࠖࣥࣇⓎ᫂≉チ௳（௨ୗࠊಀத௳ࡍ♧）ࠊࡣ

2006 ᖺ 7 ᭶ 6 ᪥ฟ㢪ྎࠊ࠸⾜ࢆ‴⤒῭㒊ᬛ្財⏘ᒁᑂᰝ␒号第 95124606 号ࡢ

ᑂᰝࡢୗྎࠊ ‴第 I307383 号ࡢ≉チ（௨ୗࠊಀத௳ࡍ♧）ド᭩ࡀࠋࡓࢀࡉ

第（ἲྠࠊ௨ୗ）ᑓἲ‴ྎࡢチᰝᐃⅬ≉ࡣ௳ಀதࠊࡋࡋ 22 ᮲第 1 㡯第

1 号ࠊ第 4 㡯ࠊཬࡧ第 26 ᮲第 3ࠊ2 㡯ࡢつᐃ㐪ࢀࡇࠊ࡛ࡇࡢࡿ࠸࡚ࡋ

ᑐࡿࡍ↓ຠᑂุㄳồࢆᙜ⪅ࡾࡼᙜᡤ౫㢗ࡢࡇࠋࡓࢀࡉᑂุㄳồࡣ⤒῭㒊ᬛ

្財⏘ᒁࡢᑂᰝࡢୗࠊᮏಀத௳ࡣᑓἲ第 22 ᮲第 4 㡯ࠊཬࡧ第 26 ᮲第 3ࠊ2
㡯ࡢつᐃ㐪ࡿࡍㄆࠕࠊࢀࡽࡵㄳồᡂ❧࡚ࡗࡼࠊ≉チᶒࡾྲྀࢆᾘࡤࢀࡅ࡞ࡉ

ࠋࠖ࠸࡞ࡽ࡞ ッ㢪ࠊࡋ᭹ࢆࢀࡇࡣ⪅チᶒ≉ࡢ௳ಀதࠋࡓࢀࡉୗࡀฎศࡢ

ᥦࡢᨻッゴ⾜ᬛ្財⏘ุᡤࡣ⪅ಀத௳≉チᶒ᭦ࠊࢀࡉୗ༷ࡀࡓࡋᥦฟࢆ

ฟࠊࡀࡓࡗ࡞⾜ࢆᬛ្財⏘ุᡤุࡢᐃࠊࡿࡼಀத௳ࠕࡢⓎ᫂ࡢヲ⣽࡞ㄝ

᫂ࠖࡢ㒊ศࡀᑓἲࡢ第 26 ᮲第 2 㡯ࡢつᐃ㐪ࠊࡀࡿ࠶࡛ࡇࡢࡿ࠸࡚ࡋ

ಀத௳ࡢ≉チㄳồࡢ⠊ᅖࡢ第 2 㡯ࠊ第 18 ࡽ 22 㡯ࠊ第 27 㡯ࡽ 50 㡯ࡣᑓ

ἲࡢ第 26 ᮲第 3 㡯㐪ࠊࡎࡽ࠾࡚ࡋୟࠊࡘಀத௳ࡢ≉チㄳồࡢ⠊ᅖࡢ第 1
ࡽ 13 㡯ࠊ第 16 ࡽ 38 㡯ࠊཬࡧ第 41 㡯ࡽ 50 㡯ࡣ㐍Ṍᛶࢆ᭷࡞ࡳ࠸࡞ࡉ

第ࡢ௳ಀதࠋࡓࢀࡉ ࡧཬࠊ39ࠊ15ࠊ14 40 㡯ࡣ㐍Ṍᛶࡀ᭷ࡿㄆࠊࡀࡓࢀࡽࡵ

ᮏಀத௳ࡣᑓἲ第 26 ᮲第 2 㡯ࡢつᐃ㐪ࠊࡵࡓࡿࡍ≉チᶒࢆ್ࡿ࠼

⬟ྍࡀṇ⿵ࡣḞ㝗ࡢࡑࠊࡘୟࠊࡾ࠾࡚ࡗ࡞ཎᅉࡍᾘࡾྲྀࢆチᶒ≉ࡢࡑࠊࡎࡏ

ࡢ⠊ᅖࡢチㄳồ≉ࡢ௳ᮏಀதࠊࡵࡓࡿ࠶࡛ 50 㡯ࠊࡕ࠺ࡢ第 ୪ࠊ39ࠊ15ࠊ14

ࡧ 40 㡯ࡢ 4 㡯ࡋࡳࡢ㐍Ṍᛶࡀㄆ࠸࡞ࢀࡽࡵ≧ἣ࡛ࠊࡣಀத௳ࠊ࡚࠸ࡘ

ッ㢪ࡢỴᐃཎฎศࡾྲྀࢆᾘࠊࡋಀத௳ࡢ≉チᶒ⪅≉チㄳồࡢ⠊ᅖࢆゞṇࡉ

ಀதࠋࡓࡵㄆࡿ࠶ࡀᚲせࡿ࠼ࢆᶵࡿࡏࡉ⥆Ꮡࢆ௳ಀதࡓࢀࡉゞṇࠊࡏ

「明細書の記載不明確」及び「請求項が明
細書に支持されていない」案件について

Ὢᅜ㝿ᑓၟᶆົᡤ ྎ‴ᘚ⌮ኈ

黄　耀霆

ᐃุ☜ࡀࡓࡗ⾜ࢆッୖ㧗⾜ᨻุᡤ᭱‴ྎࠊࡋ᭹ࢆࢀࡇࡣ⪅チᶒ≉ࡢ௳

Ỵࡀୗࠋࡓࢀࡉᮏᩥࡣಀத௳ࡢ᫂⣽᭩ࠊཬࡧᅗ㠃ࠕ࡚࠸ࡘ᫂⣽᭩ࡢグ㍕᫂

☜ ࡞ࢆྰࡿ࠶ࡀⅬ࠺࠸ࠖ࠸࡞࠸࡚ࢀࡉᨭᣢ᫂⣽᭩ࡀㄳồ㡯ࠕࡧཬࠊࠖ

㆟ㄽ⠊ᅖࠋࡿ࠸࡚ࡋ

2． 判例実例

　ಀத௳ࡢ᫂⣽᭩࠙ࡢ⫼ᬒᢏ⾡ࡣ࡛ࠚ 㺀㟁Ꮚ⏘ᴗࡢⓎᒎకࠊ࠸㟁Ꮚ㒊ရࡢⓎ

⇕㔞ࠎ┈ࡀቑྠࡿ࠼ࠊ௨๓࡞࠺ࡼࡢ⮬↛ᑐὶࡾࡼᗫ⇕ࢆゎỴࡿࡍ᪉ἲࡣ

ࠊࡣ࡚࠸࠾௦ࡢࡇ࠺ㅻࢆ⠇⣙ࠊࡽࡀ࡞ࡋࡋࠊࡾ࡞ࡃ࡞ࡣ༑ศ࡛ࢇࡔࢇࡔ

⌧ᅾ୍⯡ⓗࡿ࠸࡚ࢀࢃᡪ㢼ᶵ࡛ࡶࡾࡲ࠶ࡣຠ⋡ࡀపࡢࡇࠊࡵࡓ࠸ຠ⋡࡛ࡣ

㺁ࠋࡿ࠶ຊ㊊࡛ࡾࡲ࠶ ࠋࡿ࠸࡚ࢀࡉグ㍕

　ಀத௳ࡢ᫂⣽᭩ࡢ第 7 㡫第 7 ࡣ⾜ 㺀 ᮏⓎ᫂ࡢ࡞┠ⓗືࡢ࣮ࢱ࣮ࣟࠊࡣ

⩼ࡢ⩼㟼ࠊࡏࢃྜࡳ⤌ࡢᩘ⩟ࡢࢀࡒࢀࡑ⩼㟼࣭⩼ືࡧཬࠊẚࡢ㧗ᗘࡢ⩼㟼⩼

ᆺࡢタィ᭱ࠊ࡚ࡗࡼⰋࡢ෭༷ࡢຠ⋡ࡀᚓࡿࢀࡽ෭༷ࢆࣥࣇᥦ౪࠶ࡇࡿࡍ

㺁ࠋࡿ ࠋࡿ࠸࡚ࢀࡽ㏙

　ಀத௳ࡢ᫂⣽᭩ࡢ第 10 㡫ᮎࡣ⾜ࡢ 㺀 ᮏⓎ᫂ࡣ⏣ཱྀἲࢆ⏝ືࠊ࡚ࡋ⩼࣭

㟼⩼㛫᭱ࡢⰋࡢタィẚࢆᚓࠋࡿ㺁㏙ࠋࡿ࠸࡚ࢀࡽ

　ಀத௳ࡢ᫂⣽᭩ࡢ第 8 㡫第 14 ࡣ⾜ 㺀 ዲୖࠊࡣࡃࡋࡲグ第୍࣮ࣟୖ࣮ࢱ

グ第࣮ࣟࠊࡓࡲࠋࡿ࡞␗ࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ᭦ዲࠊୖࡣࡃࡋࡲ グ第୍࣮࣮ࣟࢱ

ࡣᩘ⩟ࡢ⩼ືࡢ 9 ࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ第࣮ࣟࠊࡾ࠶࡛⩟ 8 ࡣࡓࡲࠊ⩟ 5 ⩟࡛

ࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱグ第୍࣮ࣟୖࠊࡣࡓࡲࠋࡿ࠶ 8 ࡢ࣮ࢱ第࣮ࣟࠊࡾ࠶࡛⩟

ࡣᩘ⩟ࡢ⩼ື 9 ࡣࡓࡲࠊ⩟ 5 ࡣᩘ⩟ࡢ⩼㟼ࠊ࡚ࡋࡑࠋࡿ࠶࡛⩟ 7 ዲࠋࡿ࠶࡛⩟

ࡣ㧗ᗘẚࡢ⩼㟼ࠊ㧗ᗘࡢ⩼ືࡢ࣮ࢱ第࣮࣮ࣟࢱ第୍࣮ࣟࠊࡣࡃࡋࡲ 1 : 1.1
㹼 1.4 ࡀ㧗ᗘẚࡢࡑࠊࡣࡃࡋࡲዲࡽࡉࠊࡾ࠶࡛ 1 : 1.6 㹼 2.2 㺁ࠋࡿ࠶࡛ ㏙

ࠋࡿ࠸࡚ࢀࡽ

᭦ࠊಀத௳ࡢ᫂⣽᭩ࡢ第 9 㡫第 9 ࡢ࣮ࢱ第࣮࣮ࣟࢱ第୍࣮ࣟࠕࡣ⾜

ࡣ㧗ᗘẚࡢ⩼㟼ࠊ㧗ᗘࡢ⩼ື 1 : 1.1 㹼 2.2 ࠋࡿ࠸࡚ࢀࡽ㏙ࠖࡿ࠶࡛

3． 係争案件は専利法の第 26 条第 2 項の規定に違反しているか否か

3.1 法による規定の適用

　ᑓἲ第 26 ᮲第 2 㡯ࠕࡣⓎ᫂ࡢㄝ᫂ࠊࡣᙜヱᙜヱⓎ᫂ࡀᒓࡿࡍᢏ⾡ศ㔝ࡢ

通ᖖࡢ知㆑ࢆ᭷ࡢࡑࠊࡀ⪅ࡿࡍෆᐜࢆ⌮ゎࢀࡑࠊࡋᇶ࡙࡚࠸ᐇ⌧࡛ࡀࡇࡿࡍ

ࠋࠖ࠸࡞ࡽ࡞ࡤࢀࡅ࡞ࡋ♧㛤༑ศࡘ☜᫂ࠊ࠺ࡼࡿࡁ ࠋࡿ࠸࡚ࢀࡉつᐃ
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3.2 請求人による主張

　ಀத௳ࡢ᫂⣽᭩࡛ࠕࡣ㟼⩼ࡢᚋ➃㒊ࡣ㟼⩼ࡢ㛗ࡉయࡢ 1/3 ࡽ 1/4 ࡵ༨ࢆ

1/3ࠓࡿࡍ⩏ᐃࡀᢏ⾡ⓗ≉ᚩࡢグୖࠊࡀࡿ࠸࡚ࢀࡉ♧ᥖࡀࡳࡢᢏ⾡ⓗ≉ᚩࡢࠖࡿ
ࡽ ಀࡣࡢࡿ࠶ࡀṦຠᯝ≉࡞࠺ࡼࡢࠊࡢࡿࡍ᰿ᣐࢆఱࡣࢱ࣮ࢹࡢࠔ1/4

த௳࡛ࡣᐇ㦂㈨ᩱࡀᥦ౪ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉᢏ⾡ⓗ≉ᚩࢆᐇ⌧ࡁ࡛ࡣࡇࡿࡍ

ࠋࡿ࠶༑ศ࡛ࡣࡓࡲࠊ☜᫂ࡣグ㍕ࡢ௳ಀத࡚ࡗࡼࠊࡎ

ࡣ᫂⣽᭩࡛ྠࠊࡓࡲ　 㺀ື⩼ࠊᩘ⩟ࡢ㟼⩼ࡏࢃྜࡳ⤌ࡢᩘ⩟ࡢᩘ⩟ࡢ 㺁ࡢᢏ⾡ⓗ

≉ᚩࡀࡳࡢᥖ♧ୖࠊࡀࡿ࠸࡚ࢀࡉグᢏ⾡ⓗ≉ᚩࡀᐃ⩏ࠊᩘ⩟ࡢ⩼ືࠓࡿࡍ㟼⩼ࡢ

ຠࡍࡽῶࢆ⏕Ⓨࡢ㦁㡢ࡐ࡞ࠊࡋ᰿ᣐࢆఱࡣࢱ࣮ࢹࡢࠔࡏࢃྜࡳ⤌ࡢᩘ⩟ࡢᩘ⩟

ᯝࡣࡢࡿ࠶ࡀಀத௳࡛ࡣᐇ㦂㈨ᩱࡀᥦ౪ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉᢏ⾡ⓗ≉ᚩࢆᐇ

ࠋࡿ࠶༑ศ࡛ࡣࡓࡲ☜᫂ࡣグ㍕ࡢ௳ಀதࠊࡎࡁ࡛ࡣࡇࡿࡍ⌧

　௬ࠊಀத௳ࡢ᫂⣽᭩ࠓࡿࡅ࠾㧗ᗘ h1 ࡣẚࡢ 1 : 1.6 㹼 ࡢࣥࣇࡢࠔ2.2

ຠ⋡᭱ࡀ㧗࡛ࠊࡾ࠶ୟࡘ✵㛫ࡢ⏝⋡᭱ࡀⰋ࡛ࠊࡾ࠶ཬࡢࡇࠊࡧタィࡣᚑ᮶ࣇࡢ

ࡢᢏ⾡ⓗ≉ᚩࡿࡍᙇࡢࡑࡀ᫂⣽᭩ྠࠋࡿࡍࡿ࠸࡚ࢀඃ㐶ࡶࡾࡼࣥ 㺀

㧗ᗘࡢẚࡣ 1 : 1.1 㹼 ࡣࡓࡲࠊ1.4 1 : 1.1 㹼 2.2㺁 㐺⠊ᅖ᭱ࡢࢱ࣮ࢹ᪤ࠊࡣ

（1 : 1.1 㹼 2.2 ࠸࡞࠸࡚ࢀࡉ♧ᐇ࡛ᥖࡢ᫂⣽᭩ࡣ 1 : 1.5 ࢀࡲྵ࡛ࡍࡀ

ྠタィࣥࣇࡢᚑ᮶ࡕ༶ࠊࡣࢱ࣮ࢹࡿࡍ㏙ୖࠊࡧཬࠊࡾ࠾࡚࠼㉸ࢆ（ࠋࡿ࠸࡚

ࢆᢏ⾡ⓗ≉ᚩࡕ༶ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉᥦ౪ࡀᐇ㦂㈨ᩱࡣ࡛௳ಀதࡣࡿ࠶࡛ࡌ

ᐇ⌧ࠊࡎࡁ࡛ࡣࡇࡿࡍಀத௳ࡢグ㍕ࡣ᫂☜ࡣࡓࡲࠊ༑ศ࡛ࠋࡿ࠶

ࡣ᫂⣽᭩࡛ྠࠊࡓࡲ　 㺀 ື⩼ ⩼ືࡍ♧࡛ࡇࡇ）243 243 ࣮ࢱ第࣮ࣟࡣ 27 ࡢ

ື⩼ 273 㧗ᗘࡢ（࠸࡞ࢀࡲྵࡣ h2 ⩼㟼 23 㧗ᗘࡢ h1 ࡣẚࡢ㧗ᗘࡢ 1 : 1.6 㹼

2.2 ࡿ࡞Ⰻ᭱ࡀ⋠⏝ࡢ㛫✵ࡘୟࠊࡾ࡞㧗᭱ࡣ⋠ຠࡢࣥࣇࠊ࡛ࡇࡿࡍ

㺁 ࡣ᫂⣽᭩࡛ྠࠋࡿ࠸࡚ࢀࡉグ㍕ࡳࡢ 㺀 第୍࣮࣮ࣟࢱ第࣮ࣟࡢ⩼ືࡢ࣮ࢱ

㧗ᗘ㟼⩼ࡢ㧗ᗘࡢẚࡣ 1 : 1.1 㹼 1.4 㺁ࠋࡿࡁ࡛ࡶࡇࡿࡍ ド࡚ࡋዴఱࡣ

᫂ࠊࡓࡲࠊࡢ࠺࡞⾜ࢆ᪤㧗ᗘࡢẚࡀ 1 : 1.6 㹼 2.2 㧗᭱ࡣ⋠ຠࡢࣥࣇࡢ

ࡀẚࡢ㧗ᗘࠊࡀࡿ࠸࡚ࡋ♧ࡿ࡞Ⰻ᭱ࡀ⋠⏝㛫✵ࡘୟࠊࡾ࡞ 1 : 1.1 㹼 1.4
᥋Ⅼࡓࡲࠊࡃ㐲⛬ࡣẚࡢ㧗ᗘࡢࡘ≉ࠊࡢࡿࡍド࡚᫂ࡋዴఱࢆࡇࡿ࠶࡛

ࡣ࡛௳ಀதࡣࡢ࡞ࡢࡶࡿࡃࡽఱฎࡣࢱ࣮ࢹࡢẚࡢ㧗ᗘࡢ௳ಀதࠊࡃ࡞ࡶ

ᐇ㦂㈨ᩱࡀᥦ౪ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉ༶ࠊࡕᢏ⾡ⓗ≉ᚩࢆᐇ⌧ࠊࡎࡁ࡛ࡣࡇࡿࡍ

ಀத௳ࡢグ㍕ࡣ᫂☜ࡣࡓࡲࠊ༑ศ࡛ࠋࡿ࠶

3.3 経済部智慧財産局における認定

　ಀத௳ࡢ᫂⣽᭩ࠕࡣࡢࡘ㟼⩼ࡢᚋ➃㒊ࠊࡣ㟼⩼యࡢ㛗ࡢࡉ⣙ 1/3 ࡽ

1/4 ࠋࠖࡿࡵ༨ࢆ ᩘ༢ࠊࡀࡿ࠶ẚ࡛ࡢࡉ㛗ࡢ᰿⩚ࡣᢏ⾡ⓗ≉ᚩࠊࢀࡉ⩏ᐃ

ࡿࡍゎ⌮ࢆ⩏ពࡢࡑᐜ᫆ࠊࡵࡓࡿ࠶࡛ࡢࡶࡢࡅࡔࡿࡍ㝈ᐃࢆẚࡢࡉ㛗ࡣࡓࡲ

ࡢࣥࣇ෭༷ࡣᚋ➃㒊ࡢ⩼㟼ࠊࡤࢀ࠶࡛⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖࡘୟࠊࡁ࡛ࡀࡇ

㍈⥺᪉ྥἢ࡚ࡗᘏఙ࠺࠸ࡿࡍᢏ⾡ⓗ≉ᚩࢬ࣮࣒ࢫࠊࡾࡼẼὶࡀ第ື⩼

ᙜヱⓎࠊࡵࡓࡿࡁゎ࡛⌮ࢆࡇࡿࢀࡽࡆୖࡀ⋠ຠࡢࡢᚋ➃㒊ࡢ⩼㟼ࠊࡾධ

᫂ࡀᒓࡿࡍᢏ⾡ศ㔝ࡢ通ᖖࡢ知㆑ࢆ᭷ࠊࡀ⪅ࡿࡍⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࠊ≉チㄳồࡢ

⠊ᅖࠊཬࡧᅗ㠃୕ࡢ⪅యࢆᇶ♏ࠊฟ㢪ࡢ通ᖖࡢ知㆑ࢆཧ㓃ࠊࡋ㐣ᗘࡢᐇ㦂

ࡣࡓࡲࠊ〇㐀ࢆⓎ᫂ࡿࢀࡉฟ㢪ࡁᇶ࡙ࢀࡇࡧ୪ࠊࡁゎ࡛⌮ࢆෆᐜࡶࡎࡏࢆ

⏝ࡾࡼࡇࡿࡍㄢ㢟ࢆゎỴࠊࡋ᭦ணᮇࡿࢀࡉຠᯝࠊࡌ⏕ࡀୟࡘ≉チㄳồࡢ

⠊ᅖࡢグ㍕ࠊࡣฟ㢪ࡢ通ᖖࡢ知㆑ࢆཧ㓃ࠊࡤࢀࡍ᫂☜ࡢࡑព⩏ࢆ⌮ゎ࡛ࡿࡁ

ᑓἲ第ࠊࡎࡌ⏕ࡣ⩏ࡣㄳồ⠊ᅖࡢࡇࠊࡵࡓ 26 ᮲第 2 㡯ࡢつᐃࠋࡿࡍ⮴ྜ

ಀத௳ࡢ᫂⣽᭩ࡣ 㺀ୖグ第୍࣮ࣟࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ 9 第࣮ࣟࠊࡾ࠶࡛⩟

ࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ 8 ࡣࡓࡲࠊ⩟ 5 ⩟ 㺁ࠊ㺀 第୍࣮࣮ࣟࢱ第࣮ࣟືࡢ࣮ࢱ⩼

ࡣẚࡢ㧗ᗘࡢ⩼㟼ࠊ㧗ᗘࡢ 1 : 1.1 㹼 1.4㺁ࡣࡽࡉࠊ 㺀1 : 1.1 㹼 2.2㺁 ࠊࡾ࠶

ᢏ⾡ⓗᡭẁ࡛ࡿࡁ࡛⌧ᐇࡓࡲࠊࡾ࠶ẚ࡛ࡢ㧗ᗘࡧཬᩘ⩟ࡣᢏ⾡ⓗ≉ᚩࡢࡽࢀࡑ

᭷ࢆຠᯝࡍࡽῶࢆ㦁㡢ࡾࡼ࠸㐪ࡢᩘ⩟ࡢ᰿⩚ࡣ⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖࠊࡀࡿ࠶

ࡢὶ ࡚ࡋዴఱࡣ࡛ࡅࡔẚࡢ㧗ᗘࡢ⩼㟼࣭⩼ືࠊࡓࡲࠊࡎࡁゎ࡛⌮ࡣࡇࡿࡍ

Ⓨ⏕ࡀῶᑡࠊࡢࡿࡍୟࠊࡘゅ㐠ື㏿ᗘࡢ᪉ྥࢆ࣮ࢠࣝࢿ࢚ࡢ㍈᪉ྥኚࡿࡍ

⋡ࢆቑຍࡢࣥࣇࠊࡾࡼࡇࡿࡏࡉຠ⋡ࢆቑ㐍ࡿࡍຠᯝࡣࡿ࠶ࡀ⌮ゎ࡛

ヲ⣽ࡢⓎ᫂ࠊࡀ⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖࡢᢏ⾡ศ㔝ࡿࡍᒓࡀᙜヱⓎ᫂ࠊࡵࡓ࠸࡞ࡁ

ࢆ知㆑ࡢ通ᖖࡢฟ㢪ࠊ♏ᇶࢆయ⪅୕ࡢᅗ㠃ࡧཬࠊ⠊ᅖࡢチㄳồ≉ࠊㄝ᫂࡞

ཧ㓃ࠊࡶ࡚ࡋᑦࡢࡑෆᐜࢆ⌮ゎ࡛ࠊࡎࡁ୪ࢀࡇࡧᇶ࡙ࡁฟ㢪ࡿࢀࡉⓎ᫂ࢆ〇

㐀ࡣࡓࡲࠊ⏝ࡾࡼࡇࡿࡍㄢ㢟ࢆゎỴࠊࡋ᭦ணᮇࡿࢀࡉຠᯝࡇࡿࡌ⏕ࡀ

ᑓἲ第࡚ࡗࡼࠊࡵࡓ࠸࡞ࡁゎ࡛⌮ࢆ⩏ពࡢࡑ☜᫂ࢆ 26 ᮲第 2 㡯ࡢつᐃ㐪

ࠋࡿࡍ

3.4 経済部による決定

　ಀத௳≉チᶒ⪅ࢆࢀࡇࡣ᭹2011ࠊࡋ ᖺ 10 ᭶ 26 ᪥ッ㢪ࢆᥦฟࠊࡀࡓࡋ

⤒῭㒊ッ㢪ጤဨࡢᑂᰝࡢ⤖ᯝࠊ⤒῭㒊ᬛ្財⏘ᒁࡣฎศᑐ࡚ࡋ㐪㐜ᘏࡀ
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‴ྎࠊ࡛ࡢࡓࡵㄆ࠸࡞ 101( すᬺ 2012) ᖺ 3 ᭶ 1 ᪥⤒ッᏐ第 10106101430
号ࡢッ㢪ࡢỴᐃ᭩ࢆ௨ࠊ࡚ࡗ㺀ッ㢪༷ୗ 㺁ࡢỴᐃࢆⅭࠋࡓࡋ

3.5 智慧財産裁判所の 101 年度の専訴字第 25 号による判決

　（1）ಀத௳ࡢ᫂⣽᭩ືࡣ㟼⩼ࠊᩘ⩟ࡢཬࡢࡑࡧ㧗ᗘࡢẚ➼ࡢ㈨ᩱࡣᥖ♧

ᐇ㦂ࡿࡼἲཱྀࠖ⏣ࠕࡿࡍ⏝ಀத௳࡛ࡣㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࠊࡀࡿ࠸࡚ࢀࡉ

࠸ࡘᐇ㦂⤖ᯝ࠺࠸ࠖࡿࡁ࡛ࡀࡇࡍࡽῶࢆ⏕Ⓨࡢ㦁㡢ࠕࡣࡓࡲࠊᇶᮏ㈨ᩱࡢ

ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉᥦ౪ࡣࢱ࣮ࢹ᭷ຠࡿࡍ㐩᭷ពỈ‽（Significance Level）ࠊ࡚

ᙜヱᢏࠊࡣ࡛ࡅࡔࡇࡿ࡞␗ࡀᩘ⩟ࡢ⩼㟼ືࠊࡶ࡛⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖ࡚ࡗࡼ

⾡ⓗᡭẁ㦁㡢ࡀῶࡢࡇࡿ㛵ಀࠊཬࡢࡑࡧຠᯝࡣ⌮ゎ࡛ࠊࡎࡁୟືࠊࡘ㟼⩼

ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉᥦ౪ࡣཧ⪃㈨ᩱࡢᑍἲࡢᐇ㝿ࠊ࡚ࡗ࠶ᑐ್࡛┦ࡣẚࡢ㧗ᗘࡢ

༶ࠊࡕ通ᖖࡢ知㆑ࢆ᭷ࢆࢀࡇࡀ⪅ࡿࡍ௨࡚ࡗᐇࡿࡍࢆ㝿ືࠊ㟼⩼ࡢ㧗ᗘࡢᑍἲ

ᑍἲ࡞ලయⓗࠊ࡞ᴟ㝈್ࡿࡌ⏕ࡀὶࡾࡼࢀࡣࡓࡲࠊᣑ（Scale-Up）ࡢ

ࡢὶ ࡚ࡋዴఱࠊࡣ࡛ࡳࡢẚࡢ㧗ᗘࡢ⩼㟼ື࡚ࡗࡼࠊࡃࡋ㞴ࡣࡢࡿࡍࢆỴᐃࡢ

Ⓨ⏕ࢆῶᑡࡣࡢࡿࡍ⌮ゎ࡛ࠊࡎࡁୟࠊࡘゅ㐠ື㏿ᗘࡢ᪉ྥࢆ࣮ࢠࣝࢿ࢚ࡢ㍈᪉

ຠᯝ（ಀࡿࡍቑ㐍ࢆ⋠ຠࡢࣥࣇࠊࡾࡼࡇࡿࡏࡉቑຍࢆ⋠ࡿࡍኚྥ

த௳᫂⣽᭩第 11 㡫グ㍕）ࡣࡇࡿ࠶ࡀ⌮ゎ࡛ࠋ࠸࡞ࡁᨾࠊᙜヱⓎ᫂ࡀᒓ

ࡋཧ㓃ࢆㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡢ௳ಀதࠊࡀ⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖࡢᢏ⾡ศ㔝ࡿࡍ

ࡲࠊ〇㐀ࢆⓎ᫂ࡿࢀࡉฟ㢪ࡁᇶ࡙ࢀࡇࡧ୪ࠊࡎࡁゎ࡛⌮ࡣෆᐜࡢࡑᑦࠊࡶ࡚

☜᫂ࢆࡇࡿࡌ⏕ࡀຠᯝࡿࢀࡉணᮇ᭦ࠊࡋゎỴࢆㄢ㢟ࡾࡼࡇࡿࡍ⏝ࡣࡓ

ࠋ࠸࡞ࡁゎ࡛⌮

　（2）ಀத௳ࡀⓎ᫂ࡢヲ⣽࡞ㄝ᫂⩼ືࠕࠊ࡚࠸࠾㟼⩼ࡢ㧗ᗘࡢẚ 㟼ືࠕࠊࠖ

タィ（ಀத௳᫂⣽᭩第ࡢ➼ࠖᩘ⩟ࡢ⩼ 11 㡫グ㍕）ࠊࡀዴఱࠕ࡚ࡋ㦁㡢ࢆ

ῶࡍࡽ ࢀࡉ♧ᥖ༑ศࡣᢏ⾡ⓗㄝ᫂ࡢࡢࡿࡍ㐀ᡂࢆቑ㐍ࠖࢆ⋠ຠࡢࣥࣇࠕࠊࠖ

⩼㟼⩼ືࠕࠊࡣㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡢ௳ಀதࠊࡵࡓࡿ࠸࡚ࡋ↛₎ࠊࡎࡽ࠾࡚

ẚࡢ㧗ᗘࡢ ࡍࡽῶࢆ㦁㡢ࠕࡀ♏ᇶࡢタィࡢ➼ࠖᩘ⩟ࡢ⩼㟼ືࠕࠊࠖ ຠࡢࣥࣇࠕࠊࠖ

ᯝࡢቑ㐍ࠖ࠺࠸ຠᯝࡢቑ㐍ዴఱ㛵ಀࠊࡣ࡚࠸ࡘࡢࡿࡍෆᐜⓗࡀ᫂ࡽ

ࠋࡿࢀࡉド᫂᭦ࡣࡇࡿ࠸࡚ࡋḞⴠ

　(3) ᨾࠊಀத௳ࡢⓎ᫂ࡢヲ⣽࡞ㄝ᫂༑ศࠊཬࡧ᫂☜࡞Ⅼࠊࡵࡓࡿ࠶ࡀ

ᙜヱⓎ᫂ࡀᒓࡿࡍᢏ⾡ศ㔝ࡢ通ᖖࡢ知㆑ࢆ᭷ࡢࡑࠊࡀ⪅ࡿࡍෆᐜࢆ⌮ゎ࡛ࠊࡎࡁ

ᑓࠊࡣㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡢ௳ಀதࠊࡵࡓ࠸࡞ࡁ࡛ࡀ⌧ᐇ࡚ࡗࡶࢆࢀࡇࠊࡓࡲ

ἲ第 26 ᮲第 2 㡯ࡢつᐃࡣࡇ࠸࡞ࡋ⮴ྜ༑ศㄆࠋࡿࢀࡽࡵ

3.6 最高行政裁判所の 102 年度の判字第 202 号による判決

　ಀத௳࡛ࠕࡣ⏣ཱྀἲࠖࢆ⏝ࡓࡋᐇ㦂ࡓࡗ࡞⾜ࢆ㝿ࡢᇶᮏ㈨ᩱࠊᡈࠕࡣ࠸㦁

㡢ࡢⓎ⏕ࢆῶࡿࡁ࡛ࡀࡇࡍࡽ  ᭷ពỈ‽（Significanceࠊ࡚࠸ࡘᐇ㦂⤖ᯝ࠺࠸ࠖ
Level）㐩ࡿࡍ᭷ຠࡣࢱ࣮ࢹᥦ౪ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉ通ᖖࡢ知㆑ࢆ᭷ࠊࡶ࡛⪅ࡿࡍ

ື㟼⩼ࠊࡣ࡛ࡳࡢࡇࡿ࡞␗ࡀᩘ⩟ࡢᙜヱᢏ⾡ⓗᡭẁ㦁㡢ࡀῶࡢࡇࡿ㛵ಀࠊ

ཬࡢࡑࡧຠᯝࡣ⌮ゎ࡛ࠊࡎࡁୟືࠊࡘ㟼⩼ࡢ㧗ᗘࡢẚࡣ┦ᑐ್࡛ࠊ࡚ࡗ࠶ᐇ㝿ࡢ

ᑍἲࡢཧ⪃㈨ᩱࡀᥦ౪ࠊࡵࡓ࠸࡞࠸࡚ࢀࡉ༶ࠊࡕ通ᖖࡢ知㆑ࢆ᭷ࢆࢀࡇࡀ⪅ࡿࡍ

௨࡚ࡗᐇ⌧ࡿࡍࢆ㝿ືࠊ㟼⩼ࡢ㧗ᗘࡢᑍἲࡢᣑ（Scale-Up）ࠊᡈࢀࡑࠊࡣ࠸

ࠊ࡚ࡗࡼࠊࡃࡋ㞴ࡣࡢࡿࡍࢆỴᐃࡢᑍἲ࡞ලయⓗࠊ࡞ᴟ㝈್ࡿࡌ⏕ࡀὶࡾࡼ

ື㟼⩼ࡢ㧗ᗘࡢẚࠊࡣ࡛ࡳࡢዴఱ࡚ࡋ ὶࡢⓎ⏕ࢆῶᑡࡣࡢࡿࡍ⌮ゎ࡛ࠊࡎࡁ

ୟࠊࡘゅ㐠ື㏿ᗘࡢ᪉ྥࢆ࣮ࢠࣝࢿ࢚ࡢ㍈᪉ྥኚࡿࡍ⋡ࢆቑຍࡇࡿࡏࡉ

ᙜヱⓎࠊᨾࠊࡎࡁゎ࡛⌮ࡣࡇࡿ࠶ࡀຠᯝࡿࡍቑ㐍ࢆ⋠ຠࡢࣥࣇࠊࡾࡼ

᫂ࡀᒓࡿࡍᢏ⾡ศ㔝ࡢ通ᖖࡢ知㆑ࢆ᭷ࠊࡀ⪅ࡿࡍⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࢆཧ㓃ࠊࡶ࡚ࡋ

ᑦࡢࡑෆᐜࡣ⌮ゎ࡛ࠊࡎࡁ୪ࢀࡇࡧᇶ࡙ࠊࡁಀதᑓࡢⓎ᫂ࢆ〇㐀ࡣࡓࡲࠊ

⏝ࡾࡼࡇࡿࡍㄢ㢟ࢆゎỴࠊࡋ᭦ணᮇࡿࢀࡉຠᯝࢆࡇࡿࡌ⏕ࡀ᫂☜⌮

ゎ࡛ࠋ࠸࡞ࡁಀத௳ࡢⓎ᫂ࡢヲ⣽࡞ㄝ᫂ᩘ⩟ࡢ⩼ືࠕࠊ࡚࠸࠾㟼⩼ࡢ⩟ᩘ

ẚࡢ㧗ᗘࡢ ࡍࡽῶࢆ㦁㡢ࠕ࡚ࡋዴఱࠊࡣタィࡿࡍ㛵➼ࠖᩘ⩟ࡢ⩼㟼ືࠕࠊࠖ ࠊࠖ

ࠊࡎࡽ࠾࡚ࢀࡉ♧ᥖ༑ศࡣᢏ⾡ⓗㄝ᫂ࡢࡢࡿࡍ㐀ᡂࢆቑ㐍ࠖࢆ⋠ຠࡢࣥࣇࠕ

ẚࡢ㧗ᗘࡢ⩼㟼⩼ືࠕࠊࡣㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡢ௳ಀதࠊࡵࡓࡿ࠸࡚ࡋ↛₎ ࠊࠖ

ࡍࡽῶࢆ㦁㡢ࠕࡀ♏ᇶࡢタィࡢ➼ࠖᩘ⩟ࡢ⩼㟼ືࠕ ࡢቑ㐍ࠖࡢຠᯝࡢࣥࣇࠕࠊࠖ

ຠᯝࡢቑ㐍ዴఱ㛵ಀࠊࡣ࡚࠸ࡘࡢࡿࡍෆᐜⓗ᫂ࡽḞⴠࠋࡿ࠸࡚ࡋ

4． 係争案件は専利法第 26 条第 3 項の規定に違反しているか否か

4.1 法による規定の適用

　ᑓἲ第 26 ᮲第 3 㡯ࠕࡣ≉チㄳồࡢ⠊ᅖࡣ᫂☜≉チฟ㢪ࡢⓎ᫂ࢆグ㍕ࡋ

ཬࠊㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡘୟࠊࡋࢆ᪉ᘧ࡛グ㍕࡞₩⡆ࡣㄳồ㡯ྛࠊࡎࡽ࡞ࡤࢀࡅ࡞

ࠋࠖ࠸࡞ࡽ࡞ࡤࢀࡅ࡞ࢀࡽࡅ࡙ᅗ㠃ࡧ ࠋࡿ࠸࡚ࢀࡉつᐃ

4.2 請求人による主張

　ಀத௳ࡢ≉チㄳồࡢ⠊ᅖ第 27ࠊ22ࠊ21ࠊ20ࠊ19ࠊ18ࠊ2 㡯ࠊཬࡧ第 27
㡯ᚑᒓࡿࡍ第 28 ࡽ 50 㡯ࡢㄳồ㡯ࡢෆᐜࡶグ㍕ࡢ᫂☜ࠊᡈࡣ࠸༑ศ

ᑓἲ第ࠊࡵࡓࡿ࠶ࡀ࡞ 26 ᮲第 3 㡯ࡢつᐃ㐪ࠋࡿࡍ
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4.3 経済部智慧財産局における認定

　ಀத௳ࡢㄳồ㡯 2 ⣙ࡢࡉ㛗ࡢ㟼⩼యࠊࡣᚋ➃㒊ࡢ⩼㟼ࡢࡘࠕࡣ 1/3
ࡽ 1/4 ࠋࠖࡿࡵ༨ࢆ ẚࡢࡉ㛗ࡢ᰿⩚ࡣᢏ⾡ⓗ≉ᚩࡢࡑࠊࡀࡿ࠸࡚ࢀࡉ⩏ᐃ

ࡿ࠶࡛ࡢࡶࡢࡳࡢࡿࡍ㝈ᐃࢆẚࡢࡉ㛗ࡢ᰿⩚ࡣࡓࡲࠊᩘ⩟ࡢ᰿⩚༢ࠊࡾ࠶࡛

࠶࡛⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖࠊࡘୟࠊࡁ࡛ࡀࡇࡿࡍゎ⌮ࢆ⩏ពࡢࡑᐜ᫆ࠊࡵࡓ

ᢏ⾡ⓗ≉ᚩ࠺࠸ࡿࡍᘏఙ࡚ࡗἢ㍈⥺᪉ྥࡢࣥࣇ෭༷ࡣᚋ➃㒊ࡢ⩼㟼ࠊࡤࡽ

ࡿࡀୖࡀ⋠ຠࡢࡢᚋ➃㒊ࡢ⩼㟼ࠊࡾධ⩼第ືࡀẼὶࢬ࣮࣒ࢫࠊࡾࡼ

ࠊࡀ⪅ࡿࡍ᭷ࢆ知㆑ࡢ通ᖖࡢᢏ⾡ศ㔝ࡿࡍᒓࡀᙜヱⓎ᫂ࠊࡵࡓࡿࡁゎ࡛⌮ࡀࡇ

Ⓨ᫂ࡢヲ⣽࡞ㄝ᫂ࠊ≉チㄳồࡢ⠊ᅖࠊཬࡧᅗ㠃୕ࡢ⪅యࢆᇶ♏ฟ㢪ࡢ通ᖖ

ࠊ࡚࠸ᇶ࡙ࢀࡇࠊࡵࡓࡿࡁゎ࡛⌮ࡀෆᐜࡶࡎࡏࢆᐇ㦂ࡢ㐣ᗘࠊࡋཧ㓃ࢆ知㆑ࡢ

ฟ㢪ࡿࢀࡉⓎ᫂ࢆ〇㐀ࡣࡓࡲࠊ⏝ࡾࡼࡇࡿࡍㄢ㢟ࢆゎỴࠊࡋ᭦ணᮇࢀࡉ

ࠊࡤࢀࡍཧ㓃ࢆ知㆑ࡢ通ᖖࡢฟ㢪ࡣグ㍕ࡢ⠊ᅖࡢチㄳồ≉ࡘୟࠊࡌ⏕ࡀຠᯝࡿ

᫂☜ࡢࡑព⩏ࢆ⌮ゎ࡛ࡢࡇࠊࡵࡓࡿࡁㄳồ⠊ᅖࡣ⩏ࠊࡎࡌ⏕ࡣᑓἲ第

26 ᮲第 3 㡯ࡢつᐃࠋࡿࡍ⮴ྜ

　ྠಀத௳ࡢㄳồ㡯 18 ࡣ 㺀 ୖグ第୍࣮ࣟࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ 9 ࠊࡾ࠶࡛⩟

第࣮ࣟࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ 8 ࡣࡓࡲࠊ⩟ 5 ⩟ 㺁 ㄳồ㡯ࠊࢀࡉ⩏ᐃ 19 ࡣ 㺀

ୖグ第୍࣮ࣟࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ 8 ࡣᩘ⩟ࡢ⩼ືࡢ࣮ࢱ第࣮ࣟࠊࡾ࠶࡛⩟ 9 ࠊ⩟

ࡣࡓࡲ 5 ⩟ 㺁 ㄳồ㡯ࠊࡓࡲࠋࡿ࠸࡚ࢀࡉ⩏ᐃ 20 ࡣᩘ⩟ࡢ⩼㟼ࡢࡘࠕࡣ 7ࠖ
ㄳồ㡯ࠊࢀࡉ⩏ᐃ 21 㟼ࠊ㧗ᗘࡢ⩼ືࡢ࣮ࢱ第࣮࣮ࣟࢱ第୍࣮ࣟࠕࡣ

ࡣẚࡢ㧗ᗘࡢ⩼ 1 : 1.1 㹼 ㄳồ㡯ࠊ࡚ࡋࡑࠊࢀࡉ⩏ᐃ1.4ࠖ 22 第୍࣮ࣟࠕࡣ

ࡣẚࡢ㧗ᗘࡢ⩼㟼ࠊ㧗ᗘࡢ⩼ືࡢ࣮ࢱ第࣮࣮ࣟࢱ 1 : 1.6 㹼 ⩏ᐃ2.2ࠖ

ㄳồ㡯ࠊࡣ᭦ࠊ࡚ࡋࡑࠋࡿ࠸࡚ࢀࡉ ㄳồ㡯ࡧ୪ࠊ27 27 ࡿࡍᚑᒓ 28 㹼

50 㡯1ࠕࡢ : 1.6 㹼 ࡉ㛗ࡢ᰿⩚ࡣࡓࡲࠊᩘ⩟ࡢ᰿⩚ࠊࡣᢏ⾡ⓗ≉ᚩ࠺࠸2.2ࠖ

通ࠊࡀࡿ࠶ᢏ⾡ⓗᡭẁ࡛ࡿࡁ࡛⌧ᐇ࠺࠸ẚࡢࡉ㛗ࡣࡓࡲࠊᩘࠊࡾ࠶ẚ࡛ࡢ

ᖖࡢ知㆑ࢆ᭷ࠊࡶ࡚ࡗ࠶࡛⪅ࡿࡍ⩚᰿ࡢᩘ⩟ࡢ㐪ࡀ࠸ዴఱ࡚ࡋ㦁㡢ࢆῶࡍࡽຠ

ᯝࢆࡢࡍࡽࡓࡶࢆ⌮ゎ࡛ࠊࡎࡁཬ࣭ືࠊࡧ㟼⩼ࡢ㧗ᗘࡢẚࠊࡣ࡛ࡳࡢዴఱࡋ

࡚ ὶࡢⓎ⏕ࢆῶᑡ࡛ࢆࡢࡿࡁ⌮ゎ࡛ࠊࡎࡁୟࠊࡘゅ㐠ື㏿ᗘࡢ᪉ྥࣝࢿ࢚ࡢ

ࡍቑ㐍ࢆ⋠ຠࡢࣥࣇࠊࡾࡼࡇࡿࡏࡉቑຍࢆ⋠ࡿࡍኚ㍈᪉ྥࢆ࣮ࢠ

知ࡢ通ᖖࡢᢏ⾡ศ㔝ࡿࡍᒓࡀᙜヱⓎ᫂ࠊᨾࠋ࠸࡞ࡁゎ࡛⌮ࡣࡇࡿ࠶ࡀຠᯝࡿ

㆑ࢆ᭷ࠊࡀ⪅ࡿࡍⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࠊ≉チㄳồࡢ⠊ᅖࠊཬࡧᅗ㠃୕ࡢ⪅యࢆᇶ

ゎ࡛⌮ࡣ⩏ᢏ⾡ⓗពࡢ⠊ᅖࡢチㄳồ≉ࠊࡶ࡚ࡋཧ㓃ࢆ知㆑ࡢ通ᖖࡢฟ㢪ࠊ♏

ᑓἲ第ࠊࡵࡓࡿࡌ⏕ࡀ⩏ࡋᑐ⠊ᅖࡢࡑࠊࡎࡁ 26 ᮲第 3 㡯ࡢつᐃ㐪ࠋࡿࡍ

4.4 智慧財産裁判所の 101 年度の専訴字第 25 号による判決

　（1）ಀத௳ࡢ≉チㄳồࡢ⠊ᅖ第 18ࠊ2 ࡽ 27ࠊ22 ࡽ 50 㡯ࡢ⏝ㄒࡢᐃ

࠺㐪࠸㣗࠸ࡣ࠸ᡈࠊ┪▩ࡶᚑᒓ㛵ಀࡢㄳồ㡯ࠊࡃ࡞ࡣⅬ࡞☜᫂ࠊࡣ⩏

Ⅼࠊࡃ࡞ࡶୟୖࡘ㏙ࡿࡍㄳồ㡯ࡢᢏ⾡ⓗ≉ᚩࠊࡶಀத௳ࡢⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࠊ

ཬࡧᅗᘧᨭᣢࠊࢀࡉ᭦ᑐᛂࠊࡵࡓࡿ࠸࡚ࡋⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࡀᥖ♧ࡿࡍෆᐜ

ࠋ࠸࡞࠸࡚࠼㉸ࢆ

　（2）ᑓἲ第 26 ᮲第 1 㡯ࠊࡤࢀࡼ≉チ᫂⣽᭩ࡣⓎ᫂ࠊ⛠ྡࡢⓎ᫂ࡢヲ⣽࡞

ㄝ᫂ࠊせ⣙ࠊཬࡧ≉チㄳồࡢ⠊ᅖࢆグ㍕ࠕࠊࡾ࠶࡛ࡁࡍⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࠖࠕ≉

チㄳồࡢ⠊ᅖࠖࡢ୧⪅ࡢࢀࡒࢀࡑࠊ࡚࠸࠾グ㍕つᐃࠊཬࡧෆᐜࠊࡵࡓࡿ࡞␗ࡀ

ཎฎศࠊࡣಀத௳ࡿࡅ࠾≉チㄳồࡢ⠊ᅖࡢグ㍕せ௳ࠊⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࡢ

グ㍕せ௳ࢆΰྠࠊࡵࡓࡿ࠸࡚ࡋ᥇⏝ࠋ࠸࡞ࡽ࡞ࡣ࡚ࢀࡉᨾࠊಀத௳ࡢ≉チ

ㄳồࡢ⠊ᅖ第 18ࠊ2 ࡽ 27ࠊ22 ࡽ 50 㡯ࡣᑓἲ第 26 ᮲第 3 㡯ࡢつᐃ㐪

ࠋ࠸࡞ࡋ

4.5 最高行政裁判所の 102 年度の判字第 202 号による判決

　ಀத௳ࠊࡣᙜヱⓎ᫂ࡀᒓࡿࡍᢏ⾡ศ㔝ࡢ通ᖖࡢ知㆑ࢆ᭷ࡢࡑࠊࡀ⪅ࡿࡍෆᐜ

ᑓἲ第ࠊࡵࡓ࠸࡞ࡁ࡛ࡀ⌧ᐇ࡚ࡗࡶࢆࢀࡇࡓࡲࠊࡎࡁゎ࡛⌮ࡣ 26 ᮲第 2 㡯ࡢ

つᐃࢆࡇ࠸࡞ࡋ⮴ྜㄆࠊࡀࡓࡵཎุỴࡣಀத௳ࡢ≉チㄳồࡢ⠊ᅖ第 ࠊ2
18 ࡽ 27ࠊ22 ࡽ 50 㡯ྠࠊࡀ第 26 ᮲第 3 㡯ࡢつᐃࡣ㐪࠺࠸࠸࡞ࡋㄆ

ᐃࡢグ㍕₃ࠊࡀࡿ࠶ࡀࢀ୧⪅ࡢ⤖ㄽุࡢࡇࠊࡵࡓࡿࡍ⮴୍ࡣỴࡣ⥔ᣢࡍࡿࢀࡉ

ࠋࡿ

5． 結論

　(1)　ಀத௳ࡢⓎ᫂ࡢヲ⣽࡞ㄝ᫂ࠕࡣ⏣ཱྀἲࢆ⏝ືࠊ࡚ࡋ⩼࣭㟼⩼㛫ࡢ

᭱Ⰻࡢタィẚࢆᚓࡿ ࡳࡢ㈨ᩱࠖࡢ➼ẚࡢ㧗ᗘࡢࡑࡧཬࠊᩘ⩟ࡢ⩼㟼ືࠕࡧཬࠊࠖ

⏣ࠕࡿࡍ⏝ಀத௳࡛ࡣㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࠊࡽࡀ࡞ࡋࡋࠋࡿ࠸࡚ࢀࡉ♧ᥖࡀ

ཱྀἲࠖࡿࡼᐇ㦂ࡢᇶᮏ㈨ᩱࠕࡣࡓࡲࠊ㦁㡢ࡢⓎ⏕ࢆῶ࠸ࠖࡿࡁ࡛ࡀࡇࡍࡽ

ᥦ౪ࡣࢱ࣮ࢹ᭷ຠࡿࡍ㐩᭷ពỈ‽（Significance Level）ࠊ࡚࠸ࡘᐇ㦂⤖ᯝ࠺

ࠊ㛵ಀࡢࡇࡿῶࡀ㦁㡢ᢏ⾡ⓗ≉ᚩࡢࡑࡶ࡛⪅ࡘᣢࢆ知㆑ࡢ通ᖖࠊࡎࡽ࠾࡚ࢀࡉ

ཬࡢࡑࠊࡧຠᯝࢆ⌮ゎ࡛ࠋ࠸࡞ࡁୟࠊࡘⓎ᫂ࡢヲ⣽࡞ㄝ᫂⩼ືࠕࠊ࡚࠸࠾㟼

ẚࡢ㧗ᗘࡢ⩼ ࡍࡽῶࢆ㦁㡢ࠕ࡚ࡋዴఱࠊࡀタィࡢ➼ࠖᩘ⩟ࡢ⩼㟼ືࠕࠖ ࣇࠕࠊࠖ

ࠋ࠸࡞࠸࡚ࢀࡉ♧ᥖ༑ศࡣᢏ⾡ⓗㄝ᫂࠺࠸ࡢࡿࡍ㐀ᡂࢆቑ㐍ࠖࢆ⋠ຠࡢࣥ
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ᙜࠊࡵࡓࡿ࠶ࡀⅬ࡞☜᫂ࡧཬࠊ༑ศㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡢ௳ಀதࠊ࡚ࡗࡼ

ヱⓎ᫂ࡀᒓࡿࡍᢏ⾡ศ㔝ࡢ通ᖖࡢ知㆑ࢆ᭷ࡢࡑࠊࡀ⪅ࡿࡍෆᐜࡣ⌮ゎ࡛ࡲࠊࡎࡁ

ᑓἲ第ࡣㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࡢ௳ಀதࠊࡵࡓ࠸࡞ࡁ࡛ࡀ⌧ᐇ࡚ࡗࡶࢆࢀࡇࠊࡓ

26 ᮲第 2 㡯ࡢつᐃࠋ࠸࡞ࡋ⮴ྜ

　(2)　ୖ㏙ࡿࡍಀத௳ࡢ≉チㄳồࡢ⠊ᅖ第 18ࠊ2 ࡽ 27ࠊ22 ࡽ 50 㡯ࡢ

⏝ㄒࡢᐃ⩏ࠊࡣ᫂☜࡞Ⅼࠊࡃ࡞ࡣㄳồ㡯ࡢᚑᒓ㛵ಀࠊ┪▩ࡶᡈࡣ࠸࠸

㣗࠸㐪࠺Ⅼࠊࡃ࡞ࡣୟୖࡘ㏙ࡿࡍㄳồ㡯ࡢᢏ⾡ⓗ≉ᚩࠊࡶಀத௳ࡢⓎ᫂ࡢヲ⣽

♧ᥖࡢㄝ᫂࡞ヲ⣽ࡢⓎ᫂ࠊࡵࡓࡿ࠸࡚ࡋᑐᛂ᭦ࠊࢀࡉᨭᣢᅗᘧࡧཬࠊㄝ᫂࡞

ᑓἲ第ࠊࡎ࠼㉸ࢆෆᐜࡿࡍ 26 ᮲第 3 㡯ࡢつᐃࠋࡿࡍ⮴ྜ
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A Case Regarding Unclear Disclosure and               

Unsupported Claim Limitation

Five Continents International Patent & Trademark Office 
Taiwanese Patent Attorney

Yao-Ting Huang

Preamble :

　Taiwan Invention Patent No. I307383, as entitled "heat dissipation fan," was filed on 
July 6, 2006 and was assigned with a serial number of 95124606 by the patent office 
(belonging to Ministry of Economic Affairs). A patent certificate with the number of 
I307383 was issued to the patentee. Afterwards, we were entrusted by one involved party 
to file an invalidation action against said patent based on the reason that the patent 
violated Subparagraph 1 of Paragraph 1 of Article 22, Paragraph 4 of Article 22, and 
Paragraphs 2 and 3 of Article 26 of the patent act as originally approved. After the 
examination, the patent office held that the patent does violate Paragraph 4 of Article 22, 
and Paragraphs 2 and 3 of Article 26. Therefore, the patent office decided that the 
invalidation action was well grounded and the patent should be invalid. The patentee was 
dissatisfied with the decision and filed an appeal. However, the appeal was later 
dismissed. In light of this, the requester of the invalidation action further filed an 
administrative litigation to the Intellectual Property Court. The Intellectual Property Court 
held that the specification of the patent does violate Paragraph 2 of Article 26 of the 
patent act, but the claims 2, 18-22 and 27-50 do not violate Paragraph 3 of Article 26. 
The Intellectual Property Court also held that the claims 1-13, 16-38 and 41-50 lacked of 
inventive step. Although claims 14, 15, 39 and 40 of the patent were considered inventive, 
the patent still should not have been granted as it violated Paragraph 2 of the patent act. 
Therefore, the patent should be invalid. Also, since the deficiency of the patent cannot be 
remedied, given the fact that only claims 14, 15, 39 and 40 were considered inventive, it 
was considered unnecessary to remand the appeal decision and the previously-taken 
measure and unnecessary to allow the patentee to amend the claims in the post-grant 
stage to keep the patent enforceable. However, the patentee was dissatisfied with the 
decision and further filed an appeal to Supreme Administrative Court. However, the 

　㸺 Taiwan 㸼
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decision was affirmed and became final and binding. In the report, it will be discussed 
that whether the specification and drawing of the specification are unclear and whether 
the claims are supported by the specification.

Conclusion :

　First, the patent simply discloses obtaining the optimized design ratio between the 
rotating and stationary blades by Taguchi Method, as well as the numbers of the rotating 
and stationary blades and the height ratio between said blades. The specification of the 
patent does not show any data used in the experiment of the Taguchi Method, nor does it 
provide any information that shows the experiment result has a significant improvement 
to the reduction of noise. As a result, a person having ordinary skill in the art is not able 
to understand how the features can be related to the noise reduction and what the 
advantages of said features are. Also, the specification does not sufficiently disclose how 
the reduction of noise and the efficiency are determined by said height ratio between the 
rotating and stationary blades and said numbers of the rotating and stationary blades. 
Thus, the specification has an insufficient and unclear disclosure, rendering the skilled 
persons unable to understand and implement its invention. The patent violates Paragraph 
2 of Article 26 of the patent act.
　Second, the claim language of claims 2, 18-22 and 27-50 are clear, and their claim 
dependencies are also correct. The features as defined by said claims are also supported 
by the specification and the drawing. Thus, said claims are in conformity with Paragraph 
3 of Article 26 of the patent act.


