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< China >

Reviewing New Patent System in China :
on the fourth amendment

Patent Attorney, China Patent Agent (H.K.) Ltd.
Dr. Carissa H. LI

The State Council of Law released “the draft of the amendment to the Patent
Law of China” on December 2, 2015 and collected the public opinion. Here I introduce
new three systems proposed in the draft so that the readers will be able to understand how

the patent system in China is developing now.

1. On natural grant

In order to solve the problem of information asymmetry between supply side
and demand side with regard to the patent grant, the natural grant system is introduced.
The conditions of the natural grant are the following : the paper statement submitted by
the patentee to the SIPO ; the clarification of the license fee ; the announcement by the
SIPO. During the natural grant period, the patentee loses the right to grant monopolistic
or exclusive license and to request a provisional injunction. The withdrawal of the
statement of natural grant also needs a paper statement and an announcement. The

withdrawal is not retroactive to the existing natural grant.

2. On the tacit admittance for the standard patent

The draft states that the patentee concerned with the establishment of the
national standard is regarded as tacitly admitting the usage of the patented technology to
those who employ the standard unless he/she opens the owned standard patent in the
process of establishing the national standard. The license fee is decided in the discussion
of the two party. When the conclusion cannot be reached, they can request the SIPO to
decide. If either of the party objects to the decision, he/she can appeal to the court within
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15 days from the day when he/she receives the announcement from the SIPO. It is
uncertain whether this system is available in case of a local standard or an industrial

standard.

3. On the responsibility of indirect infringement

The draft is in agreement with “the judicial interpretation on the adaptation of
the laws in a patent infringement dispute by the China Supreme Court” in this point of the
responsibility of indirect infringement. The indirect infringer must assume the joint
responsibility with the direct infringer. The indirect infringement has two types : abetting
infringement and instigating infringement. The conditions of the constitution are the
following : (1) providing the related manufactures to others as a business without the
permission of the patentee ; or inducing others to infringe the patent as a business
without the permission of the patentee ; (2) others do infringe the patent ; (3) knowing
that the related manufactures are exclusively used as materials, tools, components or
works in process to employ the patent; the instigator knows that the related

manufactures or method is patented.

The draft proposes to prescribe the legal responsibility of the network
providers, to establish a punishing compensation on an intentional infringement and to
clarify the examination principles of official authority in an appeal against examiner's
decision of refusal and a trial for invalidation.

(Translated by TIP)



