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< Germany >
Patentability of IoT in Germany

Griinecker Patent Attorneys and Attorneys-at-Law

European Patent Attorney

Dr. Anton Pfau

10T, Internet of Things, develops as a highly attractive area of technology. It is
reasonable to assume that within the next decade virtually all appliances will be available
in the market with Internet connectivity. For the Internet of Things, appliances and objects
are equipped with smart electronics and embedded connectivity. Requirements for IoT
objects, i.e., the things, are internal intelligence, identifiability, connectivity, and state
determination so as to achieve improved efficiency, accuracy and economic benefit with
reduced human intervention. Accordingly, IoT devices will be provided with electronics,
software, sensors, actuators and network connectivity. In 2020, it is expected that almost
fifty billion objects will be part of the Internet of Things. The expected vast amount of
objects and the desired independence from line current demand extremely low power
consumption. Furthermore, network and cloud processing capabilities for handling huge
amounts of data will be required.

Evidently, these diverse challenges will foster innovation on many frontiers.
However, key aspects in intellectual property of IoT devices will be situated in the area of
software and computer related inventions.

In terms of patentability in Germany, the claimed invention, first of all, has to
at least in part lie in the field of technology. This requirement rarely poses a problem.
Even a method claim that does not explicitly mention technical means will pass this test
where their involvement is evident to the skilled person (Federal Court of Justice, FCJ,
Webpage Display). However, an exclusion from patentability in accordance with section
1, paragraph 3, German Patents Act, referring to programs for data processing systems,

rendition of information, scientific theories and mathematic methods, applies unless the
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claimed solution refers to the solution of a concrete technical problem with technical
means.

Notably, a mix of technical and non-technical elements does not exclude
patentability (FCJ, Diving Computer). Moreover, for the assessment of technicality, the
claimed invention must not be reduced only to its core (FCJ, Control Means for
Investigation Modalities). Computer programs, however, in particular if defined as
running on a general purpose computer, must include instructions providing a solution to
a concrete technical problem (FCJ, Search for Defective Character Strings). A mere
operation of a communication system by which operations entered by a customer on a
client device are transmitted to a central computer, correlated with reference data, and the
central computer under certain conditions provides an interactive assist to the customer, is
excluded from patentability due to the lack of technical character of the particular
instructions (FCJ, Offer of Interactive Assist).

With respect to granting the presence of a solution to a specific technical
problem with technical means, the FCJ in Webpage Display confirmed its list of at least
the following specific cases discussed in its earlier decision Dynamic Generation of
Documents :

*a modification of system components or a fundamentally different use/addressing
thereof ;

sthe execution of the computer program used for the solution of the problem being
determined by technical circumstances outside the computing system ; or

the program taking into account technical limitations of the computing system itself.

Once the exclusion from patentability is answered in the negative, the
examination with respect to inventive step will then consider only those features of the
claimed invention which contribute to solving said concrete technical problem with
technical means. As an example, a particularly convenient rendition of position-related
topographic information for a vehicle was considered non-technical and was not used for
the assessment of inventive step (FCJ, Display of Topographic Information). In yet
another decision it was held that inventive activity shall also not be based on a selection
of data in a program for determining a route in a GPS system if the technical aspect of the
contribution to the art is merely the use of such means in an electronic data processing

system, even if there is associated therewith a reduction of the required calculation steps
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(FCJ, Route Planner). On the other hand, one recent decision granted inventive activity
based on specific instructions involving presentation of information where the focus,
however, did not lie on conveying particular content, but on accomplishing or at least
improving with technical means the recognition of displayed information by the human
user, where particular account was taken of the physical circumstances of human
perception and reception of information (FCJ, Image Stream).

In summary, IoT technology, due to its embedding in technical devices, in
general will be patent-eligible. Whether or not a patent can be granted will, however,
depend on the technical character of the contribution provided over the art by a particular

claim teaching.
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