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< Korea >

Eligibility in the 4th Industrial Revolution

Sunyoung International Patent & Law Firm
President
Kevin, Kim

The 4th Industrial Revolution is now in the limelight. It includes IoT, big data,
Al and robots, related to obtaining massive information, data processing, decision making
and execution, namely all the four fields. Technology and patent in the 4th Industrial
Revolution can be excluded from the eligibility for patent.

In the U.S., bilsiki case and alice case led to refusal and invalidation of
software inventions such as business models, consequently the ratio of the refusal in
USPC 3600 class is increasing. They also influence the field of computer architecture,
data processing and data structure. In Korea, the ratio of the registration of patent
decreased (21.5% decrease in 2015 from the previous year) and the request of trial
increased (24.2% increase in 2015 from the previous year). We can say that they are
difficult to take out patent also in Korea. The main reason for refusal is not the lack of
eligibility but is lack of inventive step. We are used to find over four cited documents
against just one claim.

We need to be careful when dealing with the refusal to claims on data. This
essay shall explain practices in the U.S. and Korea.

USCA, Enfish, LLC v. Microsoft Corp decision is so helpful. Technology with
regard to this case is a method and device for storing and searching data, in which
diversified types of data are recorded in the same table to achieve more efficient data
storage and access. USCA showed a negative view on recognition of eligibility of data
processing method, unique effect and too wide expression.

If we rely on Enfish case, we can expect eligibility and inventive step for an

invention related to data if it has considerable effect that is difficult to foresee.
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In Korea, the same point is considered as an issue on inventive step, not as an
issue on eligibility. So we should insist on different effect from that of the cited
documents or on effect that cannot be foreseen from the effects in each element of the
invention.

Both in the U.S. and Korea, we should write claims and consult about invention
to emphasize unexpected effects that are different from that of the cited document and are

not public.
(Translated by TIP)



