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The justification for the restriction on free competition afforded by a patent
right is that the prospect of exclusivity for a limited time (typically 20 years from national
filing) is an incentive to innovation. In the words of the US Constitution, “Congress shall
have power . . . To promote the progress of . . . useful arts, by securing for limited times

to . . . inventors the exclusive right to their . . . discoveries.”

The degree to which the prospect of obtaining a patent affects innovation is
difficult to measure, and undoubtedly varies from one industry to another. However, as
patent systems have existed for a long time (e.g., more than 200 years in the US and more
than 130 years in Japan), it is evident that governments throughout the world continue to

believe that the granting of patents encourages innovation.

Another aspect of the encouragement of innovation through patents is that
patent documents are published, and constitute a convenient and readily accessible
information resource, enabling researchers to assess the “state of the art” and focus on
areas where they perceive a need for improvement. Until about seventeen years ago, US
patent applications were held in secrecy, and published only upon grant. However, taking
the lead from Japan and other countries in which patent applications were published
before grant, the US began publishing patent applications, the publication taking place
eighteen months after the application filing date. (The applicant has the option to request
non-publication, but in doing so gives up its right to corresponding foreign patents.)

These published applications potentially encourage innovation by greatly expanding the
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information resources available to inventors.

The exclusivity afforded by the grant of a patent will encourage innovation
only if patents are respected by competitors, i.e., only if the patent owners have a
reasonably good prospect of enforcing their patents should such action become necessary.
Thus, quality of patent examination is an important factor in the relationship between the
patent right and innovation. Applicants can contribute to the enhancement of examination
quality by careful attention to the clarity of their descriptions and claims, and most

importantly, by thorough information disclosures.



