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< India >

Invention- A tool of development

H K ACHARYA & COMPANY, Ahmedabad
Dr. Rajeshkumar Acharya & Girishchandra Tanna

Protection of Intellectual Property Rights is aimed to boost creativity.
Creativity is a backbone of the welfare of the society. But to sustain the creativity, the
creators are required to be rewarded. And, therefore, requirement of Intellectual Property
Rights Law is there. At the same time, the Society, for whom, the creation is rewarded,
should also be benefitted. Therefore, the IP Laws should take care of both the conflicting
interests. The IP laws make balance between the creators and the Society. Thus, IP laws
play crucial role in economic development and welfare of the people. Public good is the
motive of the enforcement of the Protection of the intellectual property rights. To achieve
this goal, provisions are made in the IP laws for the use of the rights within stipulated
time, grant of monopoly for a limited span, and voluntary and compulsory licensees are
granted.

Inventions and technological innovations are given more weightage, because
they relate to the industrial development. Industries include the manufacture, service
sector, agriculture, etc. Industrial development is a prime requirement for the economic
growth and the welfare of the people. Technologies require innovations time-to-time.
Obsolete technology cannot meet with the requirement of the time. Same way stagnation
in innovations stagnates the development. So, it is always imperative to inspire the
inventors to invent new products and processes by allowing reasonable monopolies to

them to exploit economic gain.

Patent Scheme in India :
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In India, the Patent Law, i.e, the Patents Act-1970 and the Patents Rules-2003
provides protection of the new inventions. The Indian Patent law is fully in compliance
with the TRIPS Agreement.

It provides patent rights for inventions of new product and process. Invention
eligible for a patent must be new, having inventive step and capable of industrial
application.

However, followings are not considered inventions; and, therefore, not
patentable :

([ an invention which is frivolous or which claims anything obviously contrary
to well established natural laws; and an invention the primary or intended use or
commercial exploitation of which could be contrary public order or morality or which
causes serious prejudice to human, animal or plant life or health or to the environment ;
are not patentable.

([ any process for the medicinal, surgical, curative, prophylactic diagnostic,
therapeutic or other treatment of human beings or any process for a similar treatment of
animals to render them free of disease or to increase their economic value or that of their
products ;

(] plants and animals in whole or any part thereof other than micro-organisms but
including seeds, varieties and species and essentially biological processes for production

or propagation of plants and animals ;

([ a mathematical or business method or a computer programme per se or
algorithms ;
([ a literary, dramatic, musical or artistic work or any other aesthetic creation

whatsoever including cinematographic works and television productions ;

a mere scheme or rule or method of performing mental act or method of playing game ;

(] a presentation of information ;
o topography of integrated circuits ;
([ an invention which in effect, is traditional knowledge or which is an

aggregation or duplication of known properties of traditionally known component or
component ;

o Discoveries, etc.,
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Separate substantive laws are there to provide protection to the copyright,
topography of integrated circuits, plant protection and farmers’ rights, namely, the
Copyright Act, 1957, the Semiconductor Integrated Circuits Layout-Design Act, 2000,
the Protection of Plant Variety and Farmers Right Act, 2001, for copyrights including
computer programs, topography of integrated circuits, plants protection and farmers’
rights, respectively.

There is no separate substantive law providing protection to the traditional
knowledge. But, it is provided by the Patents Law by barring traditional knowledge from
patent, by the Protection of Plant Variety and Farmers Right Act, 2001, and by the
Biodiversity Law providing protection to Vaids and Hakims (Persons knowing traditional
therapy of curing diseases).

Patents are granted for twenty years from the date of application. Patent grant
takes time of average minimum five years. But, by availing the facility of early
publication request and expedited examination of the application early patent grant is
possible.

Patents are granted to encourage inventions and to secure that the inventions
are worked in India on a commercial scale and to the fullest extent that is reasonably
practicable without undue delay ; and are not granted merely to enable patentees to
enjoy a monopoly for the importation of the patented article. The protection and
enforcement of patent rights contribute to the promotion of technological innovation and
to the transfer and dissemination of technology, to the mutual advantage of producers and
users of technological knowledge and in a manner conducive to social and economic

welfare, and to a balance of rights and obligations ;

Compulsory licenses :

Controller of Patents is empowered to grant compulsory license, on any of the
following grounds, on an application made to him by any person interested at any time
after the expiration of three years from the date of grant of a patent.

([ that the reasonable requirements of the public with respect to the patented
invention have not been satisfied, or

([ that the patented invention is not available to the public at a reasonably
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affordable price, or
o That the patented invention is not in working in the territory of India.

India’ s Maiden Compulsory License of Patent :

On March 9, 2012, India’s first compulsory license (CL) was granted, on all
above mentioned grounds, by the Patent Office to Natco Pharma Ltd. for producing
generic version of Bayer Corporation's patented medicine Nexavar, used in the treatment
of Liver and Kidney cancer.

Central Government has special powers to grant compulsory license in public
interest and emergency requirements. It has powers to grant compulsory license for export

of patented pharmaceutical products in certain exceptional circumstance.

Patent Evergreening :

Section 3 (d) of the Act prohibits patent Evergreening.

In a landmark judgement in Novartis AG vs. Union of India & Ors. (2013 (54)
PTC 1), Hon'ble Supreme Court upheld the order of the Patent Office rejecting claim of
Novartis AG, for a patent for its drug the beta crystalline form of Imatinib Mesylate, a
therapeutic drug for chronic myeloid leukemia and certain kinds of tumours and marketed
under the names “Glivec” or “Gleevec”.

It held that :  “If that be so, then the case of the appellant appears in rather poor
light and the claim for patent for beta crystalline form of Imatinib Mesylate would only
appear as an attempt to obtain patent for Imatinib Mesylate, which would otherwise not
be permissible in this country.”

“In view of the findings that the patent product, the beta crystalline form of
Imatinib Mesylate, fails in both the tests of invention and patentability as provided under
clauses (j), (ja) of section 2(1) and section 3(d) respectively, the appeals filed by Novartis

AG fail and are dismissed with costs.”
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