24 HAUVHRFTE 5510859 1 B GREE 16 5)

<[>
R W RFRIC & B R0k

Griinecker FFiFE A F BT
RN B
Dr. Anton Pfau

RAVEa —r vy TR LFEFFAPZWVEO 2 Th 5, I—1 v/ TOF
FFREADHKI 65% M KA Y TERE CTW5D, UL, FirOMRATHZ T T,
ENHOIREDOL AXEREOHERITE LA HETRDTWD

FEHHRITIFA Y TESHWLRATWDS, 2016 4FI21 \wﬁoﬁmﬁﬁﬁﬁ
DR ZNTODA, ERAFED 12441 FBE SN TN D, BRI 2016 4L
HOM%@B@@&N%&%HELTV%#\_®%T%i%4/fﬁw&%
DTHD,

BRI, R E EHROZTN TN CHANZR#ET 5 2 & T, i rEE
DI EHRIERICIRD 5 Z E WA CTH D, KA Y Tk, RIUEPUIX LT, A
YRERFDY KA Y THRMNBFOWT s Gbt, KA Y ERHFRTOMRE

DO LNTND, RAYOERTIE, Zhb 2 DO DN % T E T
THZENRROLNLTWND

h%/ﬁ%ﬁ%i\%E¢@F%vﬁﬁﬁﬁith4v%# TEENZ & TR
BT DR IS DI SE D 2 E N TE 50T, HAEMOBERETREOHM A
G714 T L ISR 72 AR OBRL A FTRE T 5, KA RITEREFELE 2 LIC
2 AURIZETRELEND DT, FarfF A 72 o7= & LTH, 23
DOFSRY RNVRREE LTHES 22N TE S, EAHEICIT, BFFLvERTA
b D, FiEFE R0 EREOSTEMNE LT, REETAR IS 0R
SMNED S DIFBEINRND T, FFOEIENESENLHEGTHEHHZE R
HREN R WGEARH Y 5 D, sl ETRAFIZE > TEORMMBAH ST
LEofm & XiTid, ERAFHEICEDLI L2 0WEALH D, TN AHRERDIX6
HOREF A O D TH D | ZHUIESEHETEROME CH 5 1 FRINAE S D,
BB D0, HERHANLNZ ELEETHD, TERAITE THIRLS . FER



Journal of Towa Institute of Intellectual Property Vol.10, No.l 25

HITFAE L0,

FEHHR AL —EHOREAFIAT 22 & T, EFRAHELEEZDO L—2A
AR ERITR LT L W RIREIZ S DICZE 2, EATHANIC L > CTEI SN D Y
2T EWHTEE BT, LORFFOILWHERIFIR 2R T2 2 b T& D L1
72h, FERFRICE > THREFE R CHERITTEE, 2E & LIED, HERE, =
I OFRBR &AL OFERDATEER O T, BT BEMEICIIAF LR T H o0k
LD, EI0FELEWVOHEFBIMOEE &, B LEE LEETE R0 E N
U L—BIRT DHIRIZT R RETH D,

T < BEAT S D BRI —RFFHIEIC IR S LCTATH, R Y EIRIIH NN
Th D, H—FFEBINFFFIL, WIS FI72 18O S D HE—Rrar T T
DWONDDT, RAYERHRIL, REBFFCEL T, R YENET THEH
FTvavERET S, 29752 LT Rk, SRS KA ORHIFT
ERIATHIENTED, FAYOEHFIIFNTH O HITIERA L TRY
FREZNZOWTH B LA THND, ZO ERRNH— R & hrT, =
ZMIMZOENDTEAD,

NS NI L BOR#EZ ] EROEBEZALNTE N, RV EMH

FITHEMSHC B A RO TR L U TR L T& T D, BRINGE— M7 & — 4%
FFECHIFT IS A % — F LIEBEIZIE, TR X0 EZ T Th 5 9,

CGRER « 4 BFZERT)



26 HAUHAFTE 551089 1 5 GREE 16 5)

< Germany >

Reinforcing Enforcement
— The German Utility Model

Griinecker Patent Attorneys and Attorneys-at-Law
European Patent Attorney

Dr. Anton Pfau

Germany is one of the most popular venues for patent litigation in Europe.
With about 65% of all patent litigation cases filed in Europe, Germany takes the lions
share. However, in addition to only enforcing a patent, plaintiffs in a high number of
cases additionally base their enforcement on registered German Utility Models.

In addition, Utility Models are popular in Germany. In 2016, 15,650 national
patents were granted in Germany. At the same time, 12,441 Utility Models were
registered. In addition, in 2016, the European Patent Office granted 95,623 European
patents — 99.7% of which were validated in Germany.

A patent owner can strategically improve the strength of its intellectual
property by pursuing protection, both via a patent and also independently via a German
Utility model for the same invention. Germany allows the independent obtainment of
protection rights for one and the same invention, either by a German patent or a European
patent with validation in Germany and, at the same time with a German Utility Model.
German law allows the owner to independently enforce these two different protection
rights.

The German Utility Model can be conveniently branched off from any pending
German or European patent application designating Germany so that a decision on
strategic IP consolidation can even be taken long after the expiry of the one-year priority
term. Utility Models can also be used as an efficient and quick relief if patent
infringement occurs during a still ongoing Examination procedure since Utility Models
are registered without substantive Examination and the time from filing to registration
often takes less than 2 months. A Utility Model may also have an advantage over a patent
if the validity of the patent is critical due to the fact that the prior art for a Utility Model is
different in comparison to a patent — oral disclosure or foreign prior use is not considered
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valid prior art for a Utility Model, unlike for a patent. Sometimes the Utility Model is the
only relief for maintaining protection if an invention has become public due to the
dissemination thereof by the inventors or their successors, for instance in a paper. This is
thanks to the six-month grace period, which even accumulates with the one-year time-
frame for claiming priority. Last, but not least, the filing is very inexpensive, insofar as
only a very low official fee applies and no cost for Examination is incurred.

Taking advantage of the dual protection a Utility Model and a patent can
provide allows the proprietor to tailor the Utility Model and its claims more specifically
to the infringing embodiment, thereby reducing the exposure to invalidity attacks on prior
art, while at the same time maintaining a broad scope of protection for the basic patent
right. As the Utility Model enjoys the same enforcement rights as a patent, namely
injunction, damages, claim for information and destruction of infringing goods, the same
requirements on its validity as for a patent are set. Only its reduced lifetime, for a
maximum of 10 years, and its restriction of claims, whereby only a product or devices can
be claimed, are a blemish on its attractiveness.

Also, in view of the upcoming Unitary patent system, the German Utility
Model is a promising candidate for the improvement of the patent owners position. As
both Unitary patents and all European patents (if not opted out of the latter) will be under
the responsibility of the newly founded Unified Patent Court, a German Utility Model
would allow, in an infringement situation, for the proprietor to maintain the option to
pursue an infringement of his invention in a purely German National procedure. In the
future, after the Unified Patent Courts initiation, this will allow the proprietor to choose
the well established German national infringement courts, benefitting from high
efficiency, technical proficiency, fast and predictable procedures, and also to substantially
lower the cost of infringement enforcement when comparing the costs before a German
National Court and the costs of enforcement before the Unified Patent Court.

While it was considered for a long time as the “inexpensive protection for the
small invention” the German Utility Model has matured to a strategically important
protection right, which will increase in value even more in the future with the onset of the
Unitary Patent and Unified Patent Court system.



