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company activities
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Artificial Intelligence has been the subject of science fiction for some time.
That fictional future is now a present reality. The Al market is predicted to grow from $8
billion in 2016 to more than $47 billion in 2020. Investment in Al increased more than
300 % in 2017 compared to 2016. Intelligent machines, machine learning algorithms,
sapient bots and neural networks have invaded our daily life. Humans will be increasingly
called to interact with Al, especially in the digital environment. The regulation of Al's
activities is set to become a primary policy issue. Lawyers, patent attorneys,
entrepreneurs, or policy makers must learn fast about the key legal challenges that Al will
bring about, if they want to play a role in a revolution that will occupy the policy debate
for the next years to come and beyond.

Al's disruptive effects on traditional business models will force a
re-consideration of the Intellectual Property (IP) framework. Today, Al and algorithms
write news and novels, generate artwork, write and perform music. Automated
intelligence can drive innovation processes on its own initiative. Al challenges the most
traditional IP legal notions, such as “copying”, “originality”, “creator”, “author”, or
“inventiveness”. Can a robot be an author? Can a robot be an inventor? Can a robot
co-author a work with human intelligence? Who owns Al generated works or inventions?
Should AI's inventions be considered as prior art? Who owns the dataset from which an
artificial intelligence must learn? Who should be liable for creativity and innovation
generated by Al if they impinge upon others' rights or other legal provisions?

“We are about to witness a collision between artificial intelligence and various
aspects of IP law,” said Kay Firth-Butterfield, Head of Artificial Intelligence and Machine
Learning at the World Economic Forum Center for the Fourth Industrial Revolution. “This
technology is going to change the game for many sectors, and will impact numerous
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regulations and legal fields.”

“Intellectual property practitioners should be aware of these emerging patent law issues,
and contribute to the much needed dialogue on how patent law should evolve to address
such legal implications,” said Yoon Chae, Fellow of the World Economic Forum Center
for the Fourth Industrial Revolution. “For example, Al's ability to ‘invent’ or to infringe
patent claims could shift the legal standards that govern those issues.”

The following decisions are an example that this topic is not settled yet and
still under discussion. The following decisions give a hint about the different philosophies
and possible developments :

In Europe the Court of Justice of the European Union (CJEU) has declared on
various occasions, particularly in its landmark Infopaq decision (C-5/08 Infopag
International A/S v Danske Dagbaldes Forening), that copyright only applies to original
works, and that originality must reflect the “author’s own intellectual creation.” This is
usually understood as meaning that an original work must reflect the author's personality,
which clearly means that a human author is necessary for a copyright work to exist.

The second option that of giving authorship to the programmer, is evident in a
few countries such as Hong Kong (SAR), India, Ireland, New Zealand and the UK. This
approach is best encapsulated in UK copyright law, section 9(3) of the Copyright, Designs
and Patents Act (CDPA), which states :

“In the case of a literary, dramatic, musical or artistic work which is computer-generated,
the author shall be taken to be the person by whom the arrangements necessary for the
creation of the work are undertaken.”

Furthermore, section 178 of the CDPA defines a computer-generated work as
one that “is generated by computer in circumstances such that there is no human author of
the work™. The idea behind such a provision is to create an exception to all human
authorship requirements by recognizing the work that goes into creating a program
capable of generating works, even if the creative spark is undertaken by the machine.

As can be seen things are likely to become yet more complex as use of artificial
intelligence by artists becomes more widespread, and as the machines get better at
producing creative works, further blurring the distinction between artwork that is made
by a human and that made by a computer.

Great advances in computing and the sheer amount of available computational
power may well make the distinction moot ; when you give a machine the capacity to
learn styles from large datasets of content, it will become ever better at mimicking
humans. And given enough computing power, soon we may not be able to distinguish
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between human-generated and machine-generated content. We are not yet at that stage,
but if and when we do get there, we will have to decide what type of protection, if any,
we should give to emergent works created by intelligent algorithms with little or no
human intervention. Although copyright laws have been moving away from originality
standards that reward skill, labor and effort, perhaps we can establish an exception to that
trend when it comes to the fruits of sophisticated artificial intelligence. The alternative
seems contrary to the justifications for protecting creative works in the first place.



