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The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) is
an international agreement in the field of intangible property, such as patent law. It was added to
the General Agreement on Tariffs and Trade (GATT) in 1994 and has since formed the basis of
the World Trade Organization (WTO).

Ratification of the TRIPS Agreement is mandatory for WTO membership. Any state
wishing to gain access to the markets of WTO members must transpose the provisions of the
TRIPS Agreement into national law. Transition periods apply to the least developed countries
(LDCs).

The question of whether an idea can belong to someone and how much it is worth
plays a growing role in world trade. For many products, the material value becomes less and less
important, while the intellectual work involved in the invention, development and construction of
the product determines the main value.

The TRIPS Agreement sets minimum standards that protect, among other things, the
rights of authors, inventors or trademark owners as well as trade secrets. At the same time, the
owners of these rights are to be enabled to trade them and to enforce them in the countries of their
trading partners. For example, the TRIPS Agreement grants an exclusive marketing right to a
patent holder for at least 20 years. In return for this temporary monopoly, he must disclose his
invention so that it can be used for further research and development. In addition, the TRIPS
Agreement also introduced detailed obligations for the enforcement of intellectual property rights.

In some cases, however, the protection of intellectual property rights runs counter to
the public interest - for example, when drugs are only available at high prices or when universities
in developing countries cannot afford to buy scientific publications.

Access to medicines is a particularly important aspect for developing countries. The

majority of research and development costs are covered in the phase of exclusive marketing of a
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drug. This results in two problems of public welfare :

1. In low and middle-income countries, where few medicines are financed
through public health systems, medicines are unaffordable for many people.

2. Drugs that combat diseases that occur mainly in developing countries are
less frequently developed because markets are too small.

The TRIPS Agreement offers a number of exemptions to meet such public interests
and to reflect a country's level of innovation. For example, WTO member states may grant
compulsory licences for the production of an invention of importance to them if negotiations with
the patent owner have failed beforehand. Compulsory licenses make it possible, for example, to
produce drugs locally against the will of the patent holder and to sell them more cheaply.

In 2003, the WTO countries also agreed that compulsory licences can also be used
across borders under certain conditions. Since then, developing countries that do not have their
own pharmaceutical industry have been able to import cheap medicines manufactured under
compulsory licences in third countries.

The TRIPS Agreement is leading to the international approximation of legislation on
the protection of intellectual property at a relatively high level and to a significant increase in IP
protection in most developing countries.

Critics of the TRIPS agreement, especially from the USA, do not think that TRIPS
goes far enough in protecting intellectual property. Greater consideration of developing countries
within the framework of the TRIPS Agreement could therefore lead to economic sanctions and
the protection of intellectual property rights playing a greater role outside the TRIPS framework.

On the occasion of the debate on the new regulation of software patenting, the
American EU delegation expressed the opinion that it was not possible to completely ban software
patents according to TRIPS Article 27.

The German Federal Patent Court, however, makes it clear :

"The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
does not lead to any other assessment of patentability. Apart from the question in which form the
TRIPS Agreement is - directly or indirectly - applicable [...], the use of Art 27 (1) TRIPS would
not lead to further protection. The formulation there, according to which patents are to be
available for inventions in all fields of technology, basically only confirms the view already
prevalent in German patent law, according to which the concept of technology is the only useful
criterion for distinguishing inventions from other intellectual achievements, and therefore
technicality is a prerequisite for patentability (in the decision of the Federal Supreme Court
'Logikverifikation' (logic verification), there is talk of 'subsequent confirmation’ of the case law
by the provision in Art. 27 (1) TRIPS Agreement). The exclusion of Sec. 1 (2) No. 3 and (3)



Journal of Towa Nagisa Institute of Intellectual Property Vol.11, No.2 37

Patent Law can also not be seen as contradicting Art. 27 (1) TRIPS Agreement in view of the fact
that it is based on the idea of the lack of technical character of these objects”.

Text of the relevant TRIPS provision :

"Article 27 (Patentable Subject Matter) 1. Subject to the provisions of paragraphs 2
and 3, patents shall be available for any inventions, whether products or processes, in all fields of
technology, provided that they are new, involve an inventive step and are capable of industrial
application. Subject to paragraph 4 of Article 65, paragraph § of Article 70 and paragraph 3 of this
Article, patents shall be available and patent rights enjoyable without discrimination as to the
place of invention, the field of technology and whether products are imported or locally

produced.”



