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< China >
The IP Problem on U.S.-China Trade Disputes

Chainable IP

Senior Founder Partner, Attorney at Law

Dr. Jiang Mingcai

U.S. President Donald Trump proposed the tariff increase on specified imported goods
from China in March 2018. This triggered the U.S.-China trade disputes.

The tariffs are imposed on high-technology products including power tool machine,
aerospace industry, ocean industry, transportation of high-tech products, new energy vehicle and
its facility, and agricultural facility.

On 14 August 2017, the U.S. started the following investigation to China following
Section 301 of the Trade Act of 1974.

1. Whether the Chinese government controlled or intervened management of the American
company in China to promote the assignment of their technology and intellectual property right
(IPR) to the Chinese company.

2. Whether the government deprived the American company of rights to enact an article with
market foundations when negotiations about technologies and its issuance between the American
and the Chinese companies. Or whether the government weakened the American company’s ¢
power to control Chinese technology.

3.  Whether the government promote investment in the unfair system when the Chinese
company acquire IPR or other important technology by bringing American companies.

4.  Whether the government gave directions to intrusion on the commercial computer network
or to the theft of American IPR and the commercial confidence without permission. And whether
these actions were prejudicial to the American’s interests and beneficial to the Chinese.

The Chinese government immediately imposed countermeasures against it. The
Ministry of Commerce announced the investigation of the IPR and disproved as followings.

1. The government and legislation have not claimed assignment the IPR of European and U.S.
companies. The government also have not been filed any complaints with WTO.

2. China has constantly improved the IPR transaction system, and it has also been benefits to

Europe and U.S. In fact, payments for IPR by China increased 28.7 billion dollars in 2017 from
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1.7 billion dollars in 2001.

3. The government sometimes intervene in opening and assignment IPR or a certain
technology in the process of an amalgamation or cooperation of companies. However, it is based
on the disparity of market positions and demand for cooperation and conforms to all voluntary
economic activities.

As mentioned above, the U.S. and China’s opinions conflict. And their trade disputes
damage not only themselves but also the world economy.
Under these circumstances, I shall propose some measures as followings for China.

1. Accelerate development IPR system and strengthen enforcement of legislation. China has
little history and experience of the IPR system, so China should develop it by adopting the
experiences of developed countries. For example, for the reference American system of invention
and priority, China would require a substantive examination to all three patents —patent, utility
model, industrial design— to guarantee a standard of the applications. And China would strengthen
penal provision and border enforcement on IPR infringement. These will help both international
economic order and strengthening the international competitiveness of Chinese products.

2. Focus on the research of the developed countries’ system. Chinese company should
reinforce the application and research of the IPR of foreign countries actively. And they also
should deter infringements of the IPR. Through these efforts, they can make interaction and
cooperation with foreign companies. It will build a win-win relationship in various fields.

3. Strengthen protection system and litigation strategies of IPR. Chinese companies need to
provide mentally and strategically for prosecution by a foreign company. Especially they must
research the legal and prosecution system of U.S. and apply it to various settlement mechanisms
that are TRIPS, WTO dispute settlement procedures or business associations to protect their
interests.

4. Promote innovation of IPR. Under current trade conflicts on the IPR between U.S. and
China, Chinese companies need to change their goals to ‘Create in China’ from ‘Made in China’
and focus on promoting research and development. And the government should promote the
conversion of research results to IPR. Also, the government should stimulate innovation of the
IPR and improve the system that makes interactions and cooperations with foreign countries.

In any case, the IPR is an argument point on current U.S.-China trade disputes. The

Chinese government will be expected active and effective actions.

(Translated by TNIIP)



