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The COVID pandemic has led to many changes in both trials and appeals in the
United States. The principal change is that many court proceedings are being carried out by video
conference, with most, and often all, of the participants working from different locations.

At the trial level, the number of participants is usually large. They include the judge,
the court reporter, the parties’ attorneys, witnesses, and often others such as the judge’s law
clerk, a bailiff, and, in the case of a jury trial, the members of the jury, usually twelve individuals,
selected by the parties by a formal selection procedure, from a jury pool derived from, and
representative of, the general population.

The fact that the participants are not in a courtroom leads to a number of problems.
Not the least of these is the effect of videoconferencing on non-verbal communication. For
example, an attorney who is examining a witness during the trial will often be looking at a
computer screen rather than at a camera lens. The result is that the attorney and the witness are,
in effect, not looking at each other as they would be in a courtroom. In other words, there is often
no “eye contact,” and this can affect the witness’s perception of the attorney’ s questions and the
witness’ s answers. It has been recommended that, in preparation for a video conference trial, an
attorney should practice looking directly at the camera when speaking.

A large number of participants in a trial can also cause problems such as unintended
pauses, and misunderstandings concerning the identity of the person to whom a question is being
addressed.

Managing exhibits and displaying them on the participants’ video screens is also
difficult, and can be especially problematic in cases such as intellectual property disputes, where
typically the number of exhibits is high and many of them are complex. Pointing to particular
parts of graphic exhibits such as photographs or patent drawings, an easy matter in a courtroom,
is more difficult in a video conference. The videoconference system being used should enable at
least the attorneys and witnesses to use a movable cursor to point to individual parts of an exhibit
being displayed.

All patent infringement actions, and most other intellectual property disputes, are tried
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in a federal court, and either party has the right to demand a jury trial. There are, of course,
numerous potential problems in having jurors, especially twelve of them, participate from remote
locations. In many cases, federal judges have urged the parties to forego a jury trial and to
proceed instead with a “bench trial,” that is, a trial in which the judge, rather than the jury,
determines the facts of the case. The alternative is a long postponement of the jury trial until it
can be held in a courtroom.

A remote jury will generally not include persons who do not have computers and
internet access in their homes. This potentially deprives a party of the right to have a jury selected
from a diverse jury pool. When the jury is present at a trial by video conference, it is also
difficult for the attorneys to observe the expressions on the faces of the jury members and to
adjust their presentations accordingly. Similarly, the video conference diminishes the jurors’
ability to observe nuances in the behavior of the witnesses that are relevant to the assessment of
their credibility. In addition, whereas in a courtroom, jurors will be under constant observation by
the presiding judge, in a trial conducted by videoconferencing, jurors may be tempted to pay
attention to other matters, and may even be influenced by individuals of whom the other
participants at the trial are unaware.

Similar issues arise in appellate court proceedings. The Court of Appeals for the
Federal Circuit (CAFC), for example, hears appeals from decisions of trial courts throughout the
United States in patent infringement cases, and appeals from the Patent and Trademark Office’s
decisions in both patent and trademark cases. For a time, the CAFC had been deciding cases on
the basis of the parties’ written briefs, without oral arguments. It has recently begun allowing
oral arguments, the first one being by telephone conference, and is now hearing arguments by
video conference.

At the appellate level, where the participants are normally limited to two attorneys and
a panel of three judges, each of the two attorneys is allowed a limited time, typically 15 minutes,
to present an argument. In an appeal, the outcome is almost entirely dependent on the
persuasiveness of the attorneys’ arguments, and thus it is important that the attorneys’
presentations be similar to those that would be given in person in an appellate courtroom.
Standing while arguing from a remote location is not required by the CAFC. However, it has
been recommended by experienced attorneys, that an attorney presenting an argument to an
appeals court, whether by telephone conference or by video conference, set up a podium and
stand while presenting the argument. The reason is that speaking from a seated position is likely
to result in a more casual conversational approach, while speaking while standing, as in a
courtroom, can significantly affect the attorney’s voice and improve the persuasiveness of the
argument. A standing position is also recommended for an attorney while examining a witness at

a video conference trial or while speaking to the trial judge.



