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For developing vaccines against COVID-19, billions of Euros have meanwhile been
collected by various initiatives, e.g. in a donor conferences organized by the EU commission.
Clearly, the predominant part of the money comes from taxpayers. With all this public money, it
takes no wonder that the question has arisen whether the new vaccines should be patented and be
monopolized by the innovative pharmaceutical companies, or whether alternative approaches
should be considered such that everybody around the globe, whether rich or poor, will be able to
have affordable or even free access to the vaccines. This article aims to shed some light on such
initiatives, established and newer ones.

The urge for a global solution becomes eminent in a common petition in May 2020, in
which many world leaders, with high publicity, have demanded from governments and the World
Health Assembly (WHA) to rally behind “a people’s vaccine” for COVID-19 that will be made
available for everyone across the globe. The petition requests that any treatments and vaccines be
patent-free, free of charge, and distributed equally and fairly to all.

Recently, the World Health Organization (WHO) has endorsed an initiative “COVID-
19 — Intellectual Property Pool” first promoted by Costa Rica. Via this platform, patent rights, test
data and other information necessary for the development of drugs, vaccines and diagnosis tests
for COVID-19 shall be shared in solidarity. Especially, the initiative proposes that less developed
countries shall have access to patent-protected drugs against COVID-19 by temporarily
suspending the patent protection for these drugs. Not so surprisingly, there has been some
resistance by pharmaceutical companies against the “Intellectual Property Pool” arguing that this
initiative could be the starting point for generally undermining the patent law. In fact, most of the
highly developed countries share this attitude.

On the national level, some countries like the UK and Canada have put laws in motion
for decriminalizing actions regarding the otherwise infringing use of patented drugs against
COVID-19. Italy even allows the seizure of a patent by the state if there is public need, which
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comes close to expropriation (although an indemnity is paid to the patent owner).

Similarly, in Germany, the freshly enacted Infection Protection Law refers to a
regulation in the German patent law ( § 13 PatG) which had never been applied before : “The
patent does not take effect if the Federal Government orders that the invention shall be used in the
interest of public welfare.” Accordingly, the German government can now command the use of a
patent-protected drug against the COVID-19 virus without asking for permission by the patent
owner. Here, too, a compensation will be paid to him.

A different and almost worldwide practiced approach is the institute of compulsory
licenses, which is implemented in many national patent laws (in Germany : § 24 PatG). This
construct regulates the relationship between a patent owner and an enquirer, who seeks to alleviate
insufficient supplies of essential pharmaceuticals and preventing excessively high drug prices.
Compulsory licenses are granted for a certain time and to a certain extent against a payment of
appropriate license fees. They are based on negotiations between the parties, which can include
companies and whole states. Following negative experiences during the 80's when drugs for
fighting AIDS were not available for poorer countries due to the high costs of the patented drugs,
compulsory licenses had been introduced by the TRIPS Agreement (Agreement on Trade Related
Aspects of Intellectual Property Rights).

Yet another and innovative approach is taken by the proposed Health Impact Fund,
which is promoted by the non-profit organization Incentives for Global Health (IGH). The Fund
aims to help the huge number of people who suffer and die from lack of access to medicines that
can be mass-produced quite cheaply. The Fund's original target has been to improve the few
treatment options for diseases like malaria, tuberculosis, dengue or Ebola. The COVID-19
pandemic has shed new light on this urgent topic. The basic concept of the Health Impact Fund is
to provide a complementary system to the patent system (not wanting to abolish it) for the
development of pharmaceutical innovations, especially ones intended for poor patients who
cannot afford expensive medicines. It shall be financed by states and charitable foundations
giving pharmaceutical innovators the option of registering any new product for annual reward
payments. The more effective a drug, the higher the bonus. The organizers estimate that funds in
the amount of minimally €3 billion per year are needed.

From all the above, it is evident that COVID-19 has shaken well-established
structures in the patent world. The call for a just, affordable, coordinated and global access to
pharmaceuticals and vaccines is loud. In times of global crises, modifications in the patent system
seem inevitable. The challenge will be to consider and balance many different interests. Of
course, political and national interests are always difficult to overcome. Also, the legitimate

concerns of pharmaceutical companies (and their shareholders) regarding their IP needs to be
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respected. If no temporary monopoly is granted by patents, the incentive to invest money in the
R&D of new drugs would be compromised. However, in the end, the world community needs to
find a way to provide medical help for everyone to account for the fundamental right to health —
not only in the light of the current COVID-19 crisis.



