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Coronavirus — Feasibility of Patent Compulsory
Licensing in Taiwan

Five Continents International Patent & Trademark Office
Attorney at Law

Yi-Ping Hou

According to the Patent Act, in response to national emergency or other circumstances
of extreme urgency, the Specific Patent Agency (i.e., the Taiwan Intellectual Property Office,
“TIPO”) shall, in accordance with an emergency order or upon notice from the central government
authorities in charge of the business, grant compulsory licensing of a patent needed. There were
only two compulsory licensing granted cases so far in Taiwan, including one happened during the
bird flu outbreak in 2005. To fight the bird flu, the TIPO has granted a compulsory licensing on
Roche’s Tamiflu, which was the first and only medicine-related compulsory licensing case. As
COVID-19 sweeping the world, every country is looking for effective medicines', and high hopes
have been pinned on Remdesivir. The Taiwan government has also approved the import of
Remdesivir for treating severe patients. However, due to the rapid development of COVID-19 in
the world, crises are arising from shortage of medicine and medical equipment, such as respirator.
Thus, the issue of patent compulsory licensing has again attracted attentions in Taiwan.

It is suggested that the competent authority should step up and grant compulsory
licensing to enable domestic companies to mass-produce medicines and respirators”, thereby
assuring sufficient stock. However, grant of such license should be the last resort. Otherwise,
fundraising momentum and motion for development will be weakened for new pharmaceutical
drugs’. Diplomacy, economic and trade relationship, and even interests of foreign investors could
all be harmed. Thus, it requires more cautious and thorough assessment before granting a
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compulsory licensing”. “Compulsory licensing is the last resort. The best way is to negotiate for a

license’,” the Director General of the TIPO says in response to the publics’ demands for
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compulsory licensing. As for the government authority entitled to mandate such licensing, the
Ministry of Health and Welfare shows an ambiguous attitude so far, and choose to add alternative
medicine into the clinical guidelines instead of considering compulsory licensing even when
Remdesivir was running short’.

Although the government authority may mandate a compulsory licensing ex officio, it
seems to have no intention currently. However, it is noteworthy that requirements “national
emergency” or “other circumstances of extreme urgency” for mandating such a licensing remain in
the government authority’s discretion. How to determine whether national emergency or extreme
emergency exists? What are the grounds for such determination? Is the granted licensing the
minimal violation of rights? All these questions regarding legitimacy and necessity of compulsory
licensing need to be answered by the government authority. In fact, the legitimacy and necessity
issues have been discussed in 2005 when compulsory licensing was granted for Tamiflu’. It is
foreseeable that in the future, when a medicine is mandated compulsory licensing, in cases that
the curative effect is in question or the virus mutates to make the curative effect questionable,
there will be more discussion and criticism on the legitimacy and necessity.

If the COVID-19 numbers keep rising, given insufficient medicine supply and lack of
alternative medicine, it remains to be seen whether the possibility of granting compulsory
licensing will increase. The legitimacy and necessity of compulsory licensing, being complicated
issues, may affect the intention of the government authority. Furthermore, granting compulsory
licensing requires not only legal analysis but also discussions on politics and economy. Thus, it is
never easy to reach a decision of granting compulsory licensing. In summary, it is important to
meet demands for fighting COVID-19, but granting compulsory licensing in a haste without
detailed assessment and justified grounds may adversely cause more disputes, hindering the fight

against virus. Caution must be taken when making such decision.

6 Chie-Ling Wang, Only 54 doses of Remdesivir left in Taiwan! Dexamethasone is added to the clinical guidulines by the
NHCG, at https : //heho.com.tw/archives/129429 (last visited 09/01/2020).
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flu, 79 Taiwan Law Journal, 4 (2006).



