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< Germany >

European Unified Patent Court (UPC)
- Quo vadis UPC?

Patentanwalt
Priifer & Partner

Juergen Feldmeier

Despite successfully passing by the two German chambers, Bundestag and Bundesrat,
the planned EU Unified Patent Court is again back on "on-hold" before the German Federal
Constitutional Court (BVerfG)

It looked like it was finally done : On November 26, 2020, the German Bundestag
had passed the ratification law on the Unified Patent Court for the second time - and now
correctly with the required two-thirds majority. Only a few days later, the second chamber, the
Bundesrat, had also waved the law through. This seemed to clear the way for the start of the
Unified Patent Court.

However, unsurprisingly, two new constitutional complaints have recently been filed
with the Federal Constitutional Court.

As a reminder : Initiated by a constitutional complaint of the Diisseldorf lawyer
Ingve Stjerna in 2017, the Federal Constitutional Court had declared the German law approving
the UPC and the EU unitary patent null and void in March 20, 2020 due to an error in the
legislative practice by lacking the required two-thirds majority. This problem had been solved by
the German Bundestag and Bundesrat shortly before the end of 2020, and it seemed that entry into
force would only be a formality in the form of the signature of the Federal President.

Now, at the beginning of the year 2021, the Constitutional Court has again received
two constitutional complaints directed against the law on the Agreement of February 19, 2013 on
a Unified Patent Court (2 BvR 2216/20 and 2 BvR 2217/20).

Next, it remains to be seen whether the Constitutional Court will accept the complaints
or not.

If the court does not accept the complaints, the Unified Patent Court and the Unitary

Patent can be launched in 2021 and is expected to begin operations in 2022.
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The first complaint was filed again from the Diisseldorf lawyer Ingve Stjerna. who
had already filed the complaint against the UPC law in 2017 and had already been partially
successful with it. However, the Constitutional Court had not decided about all aspects of the first
complaint. Rather, the Constitutional Court even acknowledged that other aspects of the law could
also be problematic. Hence, for the German patent community it came not as a big surprise that
the still open issues from the first complaint may now have been addressed in Ingve Stjerna's new
complaint.

Additionally, Stjerna also applied for an interim injunction. If the court accepts this,
the injunction will prohibit the conclusion of the ratification procedure until the Federal
Constitutional Court has ruled on the merits of the case.

The identity of the second claimant is still unknown. According to what we know so
far, it is not one single person. Rather, the Constitutional Court confirmed that a private
individual, a company and an association stand behind the second complaint.

So, the future of the UPC system is still uncertain. If any one of the complaints will be
accepted by the Constitutional Court, we can again expect longer delays. So even without the UK,

it's just a case of wait and see... we'll stay tuned.



