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< China >

The 4th Amendment of China’s Patent Law

Chinable IP

Senior Founder Partner, Patent Attorney

William XU

The 4th Amendment of China’s Patent Law took effect on 1 June 2021. Of note here is
the introduction of new punitive damages.

Under the Amendment, the amount of damages is determined by the following four
methods of compensation for infringement of rights : the patentee’s actual losses, the benefits
acquired by the infringer, the amount equivalent to the license fee and the statutory damage.

There are two main principles for determining the amounts of damages for patent
infringement : the compensatory principle and the punitive principle. The compensatory
principle is also known as the “filling principle”. This principle is intended to compensate
patentees for the “actual losses” caused by the infringement. Before this Amendment, the “filling
principle” has been adopted to determine the amount of compensation which is the “actual losses”.
However, as IP rights are intangible assets, it has been difficult to obtain evidence of patent
infringement. As a result, many cases were ruled as insufficient evidence. The number of cases
was determined based on statutory damages, which meant that the amount of compensation was
lower than the actual losses. This situation has reduced the cost of infringement and led to a high
incidence of patent infringement.

The amended Patent Law not only increases the statutory damages, but also raises the
maximum and minimum statutory damages to 5 million yuan and 30,000 yuan, and also adds
punitive damages. For willful infringement on a patent right, if the circumstance is serious, the
court may fix the amounts of damages at not less than one and not more than five times of the
patentee’s actual losses, the benefits acquired by the infringer or the license fee.

The punitive principle compensates patent holders for their actual losses and, at the
same time, allows economic penalties to be imposed on the willful infringer. Punitive damages
significantly raise the cost of infringement by increasing the financial burden on the willful

infringer. By ensuring that the risks outweigh the profits of infringement, it is expected that this
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will strongly discourage willful infringement of patent rights and effectively facilitate the
assignment and licensing of patent rights.

On this Amendment to the Patent Law, China has changed from the original
compensatory principle to the punitive principle. This is remarkable progress on the legislation. In
the future, this will help to protect the legitimate interests of patent holders, combat willful patent

infringement and promote innovation.

(Translated by TIIP)



