38 HAUHMAFTE B 14859 1 B GRAEE 24 5)

< >

RA VRIS FEMED T 1 & > A
B KO B EAICE FAYAND
MBIARB DI E LGS

Hoffmann Eitle
German Attorney-at-law

Dr. Michael Pfeifer

2020 4F 11 A, FA VEFMEE (BMF) 1%, TORIP) #FL' & LRI 2 MR
BPEDOA 7 > a TZHEOMBIL— VARG L, RO KA A EED 7 A
oY=t I A —FEE S E Lz, BMF IZXiuE, BINKEFFD KA
AR EDIETA B —b, A YESMNCEETZFFST A B —I2xbd
DIRRMINELE RS - T2 0ERH D EDZ L TT, BEIN KA Y O
I EEMEDREIE DG, BT 2RI ICxt T 282 M - T 208N/ H 5
DITFFEPEN T, THIE TG FEN R A & BB E &2k L5 (EU
JNEE, BAR, SmE, KEARE) ICFERZEVTHIELAICbEHSNET,

202241 H &LV, RAYFIEBIEICKIT DRI OHEN., FhE OfiH
{b% BEICERIE SN E L, BEEM O LHFREEN 5,000 = — 1 2 2 2054
ARSI E N S < TRIR B D $0 5 A 52 1T B 7 6D (SR R B SR L
T AMEEH Y A, ZDO XD RGRIEOR BN BT, PFTRBUIET
I HEENEr CThoTh, EAMBLHR S A RSN ET %, LWk Citim
SNFELEN, T4 & RANAOEINZ BT 2 3B O BRI T SE S
T RRROMBNT, ENENOHMMERED T A &2 A KA fHIR & e
— DR THLGEICbE SN ET,

BMF 13, S4EOE £ T, EBRMEICHET 2FRMNOL—L & RE$ 2 &
ERAILTWEYT, TETOM, BMF X, “EHlBiHEICEI< TR
BHZDWT, —EDOFM T TIHIERAMBLR & O VLI &2 R 2 2 L2 L 0k
Bz L ET, ZoOBRBEZTDITE,. T4 o —3l P Rpi5s /i
PRRBUNBL RO BFEE AR L, BT 2805 (T4 X, At X
BRI OFRZGM LTS W T 8 A, 202247 A 1 BLENICZMEL

I BMF guidance of November 6, 2020, DOK 2020/1009219.
2 Sec. 50¢(2) German Income Tax Act as effective January 2022.
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3 BMF guidance of July 14, 2021, DOK 2021/0549633.
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Licensing or selling German IPR can cause tax
liability in Germany even without domicile

Hoftmann FEitle, German Attorney-at-law

Dr. Michael Pfeifer

In November 2020, the German Federal Ministry of Finance (“BMF”) unsettled
licensors and licensees of German IP rights around the world by highlighting the rules for the
taxation of offshore receipts of intangible property, also referred to as “ORIP” taxation.'
According to the BMF, also foreign licensees of e.g. the German part of a European patent are
required to declare and pay withholding taxes for licensors having their place of business outside
Germany. In case of a sale of a registered German IP right, it is the seller who is required to
declare and pay taxes on the associated profit. This even applies where both parties have their
place of business in a country with which Germany has entered into a double taxation agreement,
e.g. all EU member states, Japan, the United Kingdom and the United States.

Effective January 2022, the rules on withholding taxes in the German Income Tax Act
were reformed, aiming at simplifying the procedure. To benefit from an exemption from
withholding taxes under a double taxation agreement, a request to the Federal Central Tax Office
is not necessary if the total payments between the parties do not exceed EUR 5,000. Irrespective
of such exemption, the Income Tax Act requires a formal declaration of taxes, even if the declared
amount is zero.” Although discussed during the legislative process, the legal basis for taxing
offshore recipients of license income was not amended and the above rules apply also to cases
were the licensing of the respective IP right is the only connection to the German territory.

The BMF has committed itself to reassessing the rules on withholding taxes with
respect to intangible property until summer of this year. In the meantime, the BMF continues to
mitigate the situation by — under certain conditions — exempting license payments covered by
double taxation agreements from the need to file a formal tax declaration. To benefit therefrom,
licensors must submit a request for an exemption from withholding tax to the Federal Central Tax

Office, including also a translation of the relevant terms of the contract (license, ownership and

I BMF guidance of November 6, 2020, DOK 2020/1009219
2 Sec. 50¢(2) German Income Tax Act as effective January 2022.
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payment terms). For license payments received in ORIP constellations before July 1, 2022, tax
authorities have already been advised not to require a tax declaration if an exemption from
withholding tax is filed by June 30, 2022.°

Sellers of German IP rights cannot benefit from the above mitigation but must
formally declare taxes, even if the declared amount may be zero due to the effect of double
taxation agreements.

IP owners having their place of business outside Germany should discuss with their
tax advisers whether they are affected by the BMF’s guidance on ORIP taxation and how its
effects can be mitigated, e.g. by filing a request for an exemption from withholding tax.

3 BMF guidance of July 14, 2021, DOK 2021/0549633.



