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Amendments to the Unfair Competition Prevention

and Trade Secret Protection Act of Korea - Unfair use of
data and Unauthorized Use of Personal Identifiable Mark of a Famous Person

BAE, KIM & LEE LLC.

Attorney at Law Kim Changhwan
Attorney at Law Chung Wonyoung

As the importance of data, which is the basis of the digital age, such as artificial
intelligence, is increasing, and products and services using the portraits and names of celebrities
are diversifying, it is necessary to appropriately respond to the increasing number of related unfair
competition acts. In South Korea, the Unfair Competition Prevention and Trade Secret Protection
Act (UCPA) has been amended to respond to such acts accordingly. The amended act (the
amended Act) has newly added the conducts of unfair use of data and unauthorized use of the

personally identifiable mark of a famous person to the categories of unfair conducts.

1. Unfair use of data (the amended Act Article 2(1)Ka —— Enforcement Date 20. Apr, 2022)

Under current law, information or material can be protected by the following criteria :
(1) as a trade secret under the UCPA if it is non-publicly known, economically useful and
confidential ; (2) as a copyrighted work under the Copyright Act if it is creative in expression or
selection and arrangement ; (3) as a database under the Copyright Act if it can be approached or
searched individually as a compilation systematically arranged or structured ; (4) as content
under the Content Industry Protection Act if it was created with considerable effort and displays
the prescribed facts in the prescribed manner. However, it has been pointed out that legal
protection is lacking for information or materials that are stored and managed in large volumes,
such as IoT data, which hinders their smooth use and circulation.

In response to these observations, the amended Act has a separate provision that can
sanction unfair use of data. The data hereafter refers to : material obtained by observation or
generated by information systems or software, to create various added values; material or
information processed by optical or electronic means, which is provided to certain or many
persons as a business ; technical or business information which is stored and managed in large
volumes by electronic means and not managed as confidential.

In detail, the amended Act defines the following four types of conduct as unfair use of
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data.
1) a person who is not authorized to access the data acquiring such data through theft,
deception, illegal access, and other unlawful means and subsequently using and disclosing
such data ;
2) a person who is authorized to access the data through contractual relationships with the data
owner using or disclosing such data or providing such data to third parties to gain unfair
profits or cause damage to the data owner ;
3) knowingly acquiring the data on (1) and (2) above and knowingly using and disclosing such
data ;
4) neutralization of technological protection measures for data.
A person who suffered damage in cases under 1) to 4) above may initiate civil actions
such as a request for injunctive relief (the amended Act Article 4) and compensatory damages (the
amended Act Article 5). In addition, in cases under 4) above, criminal penalties of up to three

years or 30 million won are also possible (the amended Act Article 18(3)1).

2. Unauthorized Use of Personal Identifiable Mark of a Famous Person (the amended Act
Article 2(1)Ta -—— Enforcement Date 8. Jun, 2022)

In the previous Korean legal system, there were no explicit provisions providing the
basis for the publicity right. As a result, there has been much debate over whether the publicity
right is recognized in Korea and, if so, whether remedies are available for infringement of the
right. Recently, the Supreme Court of Korea ruled that the production and sale of a photo book
using the name and photograph of the famous idol group BTS without permission constitutes an
act of unfair competition. The Court recognized the economic value of their names as the result of
‘considerable investment and effort” and ruled that the unauthorized use constituted an act of theft
of results as stipulated in the supplementary provisions of the UCPA (Supreme Court 2020.3.26,
Decision 2019Ma6525). On this decision, some assessed that it is in effect a case of protecting the
publicity right of a famous person, but others pointed out that it is based on a supplemental
provision and is limited in dealing with the various forms of unauthorized use that may arise in
the future.

Accordingly, the amended Act clearly defines ‘the act of using a personally
identifiable mark, that can identify a person, such as a person’s name, portrait, voice or signature,
is widely known in the country and possesses economic value, without authorization in ways that
violate fair commercial or transaction practices or competitive market order for one’s own
business’ as one type of unfair competition conducts.

Under the amended Act, in cases of unauthorized use of a personally identifiable
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mark, requests for injunctive relief (the amended Act Article 4) and compensatory damages (the
amended Act Article 5) are available. However, it is not subject to criminal punishment.
Meanwhile, the comprehensive overhaul of the Copyright Act, which was proposed on
15 January 2021 and is currently under review by the National Assembly, introduces provisions
for 'portrait, etc. property rights'. There are some negative views on the clarification of rights
relating to portraits, etc., and it is necessary to determine the success or failure of such

amendments through discussions on the desirable form of legislation.

(Translated by TIIP)



