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Are we now all digital Nomads?

The Covid-era forced us all to change our working practice in a hurry from mostly
paper driven to digital working. For a quick adaptation to the new circumstances, some patent law
firms simply used exclusively email instead of paper mail but did not change their working
procedures in other aspects. Some, like we did, developed their working processes not only by
using mainly email, but by completely developing all work processes to digital workflows and
deadline regimes in their existing software. All hardware components were converted to mobile
working and the home offices were connected to the office network via secure Internet
connections. It was helpful to structure the new IT architecture according to ISO 27001, the
standard for IT security.

Today, after various pandemic waves and certainly before some further waves to
come, we are able to offer both, 100% physical in the office, and also 100% remote, as well as
any hybrid solution. As a positive side aspect, we have today an even more efficient work
performance than ever before.

But also the offices like the EPO and the GPTO changed their practices and will probably
maintain hybrid practices for the most part in the future, arguably beyond the Covid pandemic.

The European Patent Office (EPO), e.g. had introduced its testing of video conference
platform Zoom for the first time for oral proceedings in May 2020. It officially extended this
project in November 2020, May 2021 and November 2021. At present, the EPO has once again
extended the project until the end of the year, involving multiple opponents, and/or requiring
simultaneous interpretation. This is in particular also the case for opposition proceedings, and it is
to be expected that this will remain the principle practice in the future, with physical hearings
being held only as an exception. According to a statement of EPO's president Antonio Campinos
the current practice of Boards of Appeal hearings via video is to be continued, even without the
consent of both parties. This decision was supported by the decision G1/21. The Boards of Appeal
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of the EPO itself have also switched - albeit hesitantly - to video hearings.

The German Patent and Trademark Office (GPTO) has not had the opportunity to offer
oral hearings during the hot phase of the pandemic. However, since May 1, 2022, further legal
amendments based on the Second Patent Law Simplification and Modernization Act (2nd
PatMoQG) entered into force, which also include the possibility to participate in hearings and
interrogations in proceedings by means of video and audio transmission. Thus, the examining
sections and patent or utility model, trade mark and design departments may allow the parties
involved, upon request or ex officio, to stay at another place during a hearing or examination and
to perform procedural acts there. As a precaution, it is pointed out that there is no entitlement to
participation by means of video conferencing technology. The necessary technical and spatial
equipment for the intended use of videoconferencing technology is currently not yet fully
available but should be ready by the end of August 2022. However, since physical negotiations
can currently take place again without any problems, we will have to wait for the fall in order to
see whether the GPTO's practice will change significantly.

Even though it is already regulated by law that video hearings are permissible before
the ordinary courts and the federal courts, the Federal Patent Court is so far only partially able to
conduct video hearings due to a lack of the necessary technical equipment. The technical
requirements have so far even been privately acquired by the judges in the experience of the
author. However, the experience with the corresponding senates in conducting video hearings has
been consistently positive.

Regarding the ordinary courts typically responsible for patent disputes in Germany,
District Court Diisseldorf has so far remained faithful to physical hearings, while the patent
dispute chambers at the District Court Munich have already conducted video hearings on several
occasions, and even the Federal Court of Justice held video hearings in the past very successful.

The author is convinced that video trials will continue to play an integral part in law
enforcement beyond the pandemic, even more so taking into account that they can also avoid
costly travel with corresponding ecological footprints, which will help saving high fuel costs
increased by the Ukraine crisis, and benefit climate protection on the long-term.

A further advantage is that foreign applicants or plaintiffs/defendants themselves will
have it easier to attend oral proceedings without travelling so that they can save time and money.
However, one factor may not be underestimated, even if oral proceedings by video will become
the new standard : it is the author's conviction that the preparation of oral proceedings in
complex cases are of a better output if the client, experts, and its lawyers physically sit together
and discuss the issues face to face. But maybe this could be replaced in the future in the Metaverse

or in any other virtual space.



