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While there are no major differences in perception between departments within a
company as to what is meant by "intellectual property", there are major differences in perception
as to how it is used. And opportunities to reconcile these differences are scarce. This paper
focuses on IP as an intangible asset from the perspective of the tax department, rather than as an
exclusive right as the IP department tends to think of it and examines the nature of cross-border
IP strategies, including relationships between group companies.

Usually, IP departments have a rights officer who deals with the patent office and a
licensing officer who is responsible for coordinating rights relationships with competitors. They
both recognize intellectual property as an exclusive right, i.e. something they exercise for their
relationship with other companies. In other words, they are less likely to care whether the IP is in
the name of the head office or a foreign subsidiary. They may believe that it makes no difference
which legal entity within a group company owns the intellectual property, as long as they can
enforce their rights against other companies.

On the other hand, from the tax department's perspective, intellectual property is an
intangible asset, and there is a big difference between whether it is held by the head office or by a
foreign subsidiary. In addition, the global trend towards decoupling has led to the localization of
business and "local production for local consumption".' Previously, products produced in Chinese
factories were exported to ASEAN countries, India and other countries, but there is a growing
trend towards local production and local sales. When products manufactured in China were
exported to ASEAN countries, India and other countries, in practice, the head office or regional
headquarters bought the products once from the Chinese factories and sold them to overseas

subsidiaries in ASEAN countries, India and other countries with an additional profit share. In this

1 Asahi Shimbun, 6 October 2022, “Omron president feels crisis over decoupling. Major impact of Shanghai lock-

down”.
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way, it was possible to adjust profits between group companies. However, when production is
manufactured locally and sold locally, the head office or regional headquarters are not part of the
commercial flow. This makes it difficult to reconcile profit between group companies. This is
where intellectual property as an intangible asset becomes important.

Even in the case of local production for local consumption, if, for example, a business
is produced using technology invented by the head office or using a brand developed by the head
office over many years, it can be considered that the foreign subsidiary is using intellectual
property owned by the head office. They can therefore enter into license agreements between
group companies and adjust their profits through the payment of license fees. For this purpose,
such intellectual property must belong to the head office and not to the subsidiary. As well as
relationships with other companies, they are required to know which legal entities within the
group companies own intellectual property and, in some cases, to take steps to transfer it to the
head office. Patents and trademarks in the name of the head office in the countries where
production and sales take place are essential if intangible assets are to be used to adjust profits
between group companies.

In recent years, development, as well as production, has become localized, with
employees of foreign subsidiaries increasingly becoming inventors. In such cases, it is not easy to
hold the patent in the name of the head office. The transfer of IP rights between group companies
also requires consideration of the tax authorities. For example, the trend is to attribute intangible
assets to those that perform functions related to the development, enhancement, maintenance,
protection and exploitation of the intangible asset (DEMPE function), use the asset and control its
risks.? Even if the head office finances the development, if it does not fulfil the DEMPE function,
the intellectual property cannot be attributed to it unless it buys the intellectual property for an
appropriate price.

It would be important to have a scheme where the IP and tax departments work
together across departmental boundaries and there the head office can assert that it is fulfilling the
DEMPE function.

2 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2022.



