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The question listed in the title to this article is an interesting and complicated one to
answer in many ways.

However, if you are a UK or European patent attorney being asked this question, the
current law has a simple answer, “no". Both the English Patent Court and the European Patent
Office have issued decisions clearly stating that artificial intelligence (AI) generated inventions
cannot form the basis of an allowable patent application.

The reasons why these two different forums have arrived at this position are a little
different. However, the underlying principle in both cases seems to be that, unlike if a human has
invented something, there is no clear-cut link between an Al creator and ownership of the patent
right, and as such no patent can be granted.

Should this position cause concern? My view is that it should not. Whilst machine
learning and Al is being employed more and more in the development of new technologies and in
the solution of technical problems, it is a very rare invention that has no creative input from a
human. Where there has been any human input it is clear that both the UKIPO and EPO, just so
long as that human is acknowledged as the inventor, will have no concerns about considering
patent application on the usual grounds.

This may change over time of course, and discussions are ongoing as to ways in which
to address this issue. There are proposals for a structure which allows ownership to sit with a
person that is some way linked with the Al that generated the invention, for example. This is a
system which would not be difficult for applicants to administer, and would sit comfortably with
other principles of IP ownership. There are also other suggestions around enabling joint
inventorship between Al and humans, or indeed simply allowing Al to be acknowledged as an
inventor. These are perhaps more complex in terms of how they may change some of the other
principles of ownership of IP. If the relevant legislators be interested, these would also find a way
through the current issue.
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Having said that, at present it seems that there is unlikely to be any change in the
principles that are applied here in Europe. In view of this, it is safer, for now, for applicants to
ensure that they acknowledge for applicants to ensure that they list human inventors in their

applications even if those humans have made significant use of Al tools in creating inventions.



