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IP within the Realm of Sustainability : Perspective From
the European Union

Rouse
Principal Fabrice Mattei
Principal Dr. Isabel Cantallops Fiol

The EU aims to be climate-neutral by 2050. This objective is at the heart of the
European Green Deal and in line with the EU’s National Determined Contribution under the Paris
Agreement on Climate Change (“CC”) of 2015.

The EU Commission wants to develop an IP regime to fit for the green transition and
support EU businesses’ competitiveness. A first sign is found in the Corporate Sustainability
Reporting Directive (“CSRD”) which entered into force on 5 January 2023 according to which all
non-confidential IP should be assessed and reported from the point of view of the value it brings
to sustainability. The CSRD also responds to criticisms made against some corporations for
“greenwashing” by addressing shortcomings in the current disclosure rules.

With this text, Europe wants to be at the forefront of the international race to
disclosure of standards. One of the features of the CSRD is the inclusion of non-confidential IP in
the reporting. That reinforces WIPO’s view that IP, aligned with Sustainable Development Goals
(“SDGs”), can be used to create not only commercial, but also societal and environmental impact.
However, companies’ knowledge about how to best align IP strategies with SDGs remains
limited. This article aims to address this gap by presenting an SDGs-IP canvas as a way to

incorporate sustainability into IP decisions.

1. SDGs & IP

Companies that attempt to address global sustainability challenges, including climate
change, usually do it through business models, innovating products and processes, services paired
with brands. In this regard, IP is a critical incentive for creativity and innovation which plays an

important role in meeting the United Nations, in particular SDGs 2, 3,4, 6,7, 8,9, 12, 13 and 17.
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2. SDGs-IP Canvas

In this article we focus on the three most commonly employed IPRs : patent, trade-
mark and design. Nonetheless, numerous other IPRs are pertinent to SDGs such as Plant Variety
Protection, Traditional Knowledge and Geographical Indications. Each IPR encompasses three
distinct values as outlined in Table 1 below. While IP practitioners are well-versed in the concept

of ‘legal value’, they may be less acquainted with the remaining two values.

Legal value Carbon value Market value
Scope Inimitability Carbon intensity Trading value

Resilience level against Positive/negative impacts  [Value of IPRs at carbon
potential infringements on climate change emission trading schemes
(e.g. Emissions Trading
System (ETS) markets)
Metrics |Enforcement actions (e.g. |CO2-eq / carbon footprint |Marginal abatement cost of
criminal remedies etc) impacts IPRs per metric tone of
CO2-eq

Table.1 Three values of IPRs

With respect to “Carbon Value” and “Market Value”, we assess them at three specific

touchpoints :

Fig.2

Sustainable IP protection Sustainable IP delivery Sustainable IP pursue
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is to review the specifications
of goods/services for which a
trademark is registered. The
specifications give only an indi-
cation of the sustainable
attributes of a particular
product. For example, (e.g.
biobased bottles, reusable ice
cubes).

IPRs Touchpoints where sustainability can be integrated into a sound IP strategy
Sustainable IP Protection Sustainable IP Delivery Sustainable IP
Sustainable practices in Dissemination of IPRs to Pursue
creating & protecting IPRs foster a beneficial environ- Sustainable
mental influence practices in
pursuing IPRs
Factors to Patent |The EPO’s classification The geographical protection |To effectively
consider in scheme for climate change coverage of a patent should |[manage the
assessing the mitigation technologies,”Y02", |encompass countries/regions |enforcement of
carbon and is directed to the technologies |most affected by climate IPRs and CC
market value or applications which can be  [change. issues, it's
associated considered as countering the beneficial to
with an IPR effects of climate change. Use of flexible licensing incorporate
schemes and platforms like |exceptions for
WIPO Green to enhance the |activities like
visibility of inventions and repairing, reusing,
facilitate their access to stake-|and recycling.
holders especially from
developing countries. Enforcement of
Design |Design filing strategy should  [Use of label such as {.PRS sthould p_{;?n—
align with the goal of incentiv- |Eco-design protection (EU) to tlhzelac |onts Wlb
izing companies to make their |affirm and verify the sustain- | © O\QIeshllcarﬁon
products easily repairable as  |ability attributes of a design. 'tmpac while eriec-
f ively deterring
part of a circular economy. infri Th
The geographical coverage of ::T rltngetr;i fe
a design protection should es “éc '°”d°
encompass countries/regions Sﬁ|ze|d gtlao ?”
most affected by climate should aiso follow
change. sustainable
practices.
Trade |Assessing the inherent sustain-|The specifications of goods/ |Achieving this
mark able value creation/protection |services are not conclusive of |balance neces-

the actual sustainable
character of a mark, further
verifications are needed at the
“delivery” phase of IPRs. For
example, co-branding with a
certification mark can help to
amplify and verify the
sustainable impact of a mark.

sitates using
specialized tools
like CLIPMATE™.

Table.2

2.1 Sustainable IP Protection

The inherent sustainability of a design, an invention or a mark described in an applica-

tion is typically not a property that third parties, including examiners, can easily assess them-

selves. Generally, markets are characterized by strong information asymmetries given that

suppliers hold the full information on the whole production chain behind a product while third

parties cannot fully experience the sustainability of products even after reading a patent or brand.

However, there are touchpoints like “Y02” and specifications of Goods/Services to help indicat-

ing, in theory only, those sustainable properties. The “YO2” and specifications are not conclusive

of the actual sustainable character of a patent or a mark. For example, the European Commission

revealed that half of green marks filed in Europe lack evidence and may be regarded as false or
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deceptive and may therefore be a potential case of unfair commercial practice under EU law. Fur-

ther assessments are needed at the “delivery” touchpoint of IPRs.

2.2 Sustainable IP delivery

Sustainable IP delivery considers sustainable practices in terms of how the value cap-
tured within IPRs reaches different segments and channels for a positive environmental and social
impact. For example, on the patent side, a review of inventions’ features and their effective diffu-
sion to most climate change impacted areas will allow to evaluate their compatibility with the
technological innovation needed for addressing some of the SDGs such as “affordable and clean

»

energy”’, “climate change”, “clean water and sanitation”.

2.3 Sustainable IP pursue

Examining the sustainability implications entails evaluating how IP strategies that
limit activities like diagnosis, repair, recycling, and maintenance impede climate action. Addition-
ally, it’s critical to prioritize IP enforcement actions with minimal carbon emissions and to imple-
ment IP strategies while fully cognizant of their environmental consequences.

IP carbon footprint calculators such as CLIPMATE™ can help future-proof an SDGs-
IP canvas. IP specialists can use those tools to spot sustainable opportunities in their IP portfolios
and use collected information to identify value drivers or inhibitors. The example below, utilizing
the CLIPMATE™ tool, presents a comparison between a police raid and a warning letter concern-

ing their carbon impact and overall efficiency.
Fig.3
|["2s00 (&)
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Conclusion

The future of IP in the circular economy will likely be characterized by more flexible,
collaborative, and globally focused approaches. This evolution necessitates changes not only in
legal frameworks but also business strategies. As we navigate these new frontiers, the interplay
between IP and sustainability will undoubtedly be a key factor in valuing IP assets in the near
future.



