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1. Overview

Since 2022, the Supreme Court ruled that the determination of inventive step needs to
be made by equalizing the determination criteria for determining the inventive step of an
invention related to crystalline forms of a compound, specified by analysis of parameter values,
with determination criteria for inventive step of general inventions unlike the precedent decisions
(Supreme Court decision 2018Hu 10923, March 31, 2022). Due to this decision, determination
criteria for inventive step of crystalline form invention have been eased, and presumably, patent

registration of crystalline form inventions would rather be easier in the future.

2. Direction of determination of inventive step for crystalline form invention by Supreme
Court (Supreme Court decision 2010Hu2865, July 14, 2011)

Formerly, the Supreme Court decided that, even if no one had previously obtained a
corresponding crystalline form for a specific compound, if there was no objective proof of
specificity of a manufacturing method and an excellent effect, the technology to create a new
crystalline form would have academic value, but it could not be patented. In other words, it has
been ruled that the inventive step of a crystalline form invention would not be denied only if it has
a qualitatively different effect or a significant quantitative difference from the effect of a

compound disclosed in the prior invention.

3. Direction of recent determination of inventive step for crystalline form invention by
Supreme Court (Supreme Court decision 2019Hu11800 decision, March 13, 2023)

The Supreme Court recently acknowledged inventive step of an crystalline form
invention while admitting uniqueness of determination criteria for inventive step of an crystalline
form invention in relation to difficulty of construction thereof, but also stating that it should be

examined whether a crystalline form material could be easily derived from the prior invention at
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the time of filing an application by comprehensively taking into account technical significance,
unique effects, a manufacturing method, and unpredictable beneficial effects of a specific
crystalline form in a crystalline form invention. Further, with respect to the effect of a crystalline
form invention, following the acknowledgement of difficulty of construction, the Supreme Court
also recognized the excellent effect thereof on the grounds that the effect described in the detailed

description of the filed application is different from that of the prior invention.

4. Conclusion

It is deemed that the Supreme Court recently reflected practical difficulties of research
on a crystalline form invention, and has set the direction of determination of inventive step of a
crystalline form invention by considering technical significance and unique effects of a crystalline
form having a different technical value from the prior invention, and trial and error to find optimal
combinations and technical difficulties requiring excessive efforts.

In conclusion, inventions related to a crystalline form would be more easily patentable
in the future if applicants and patent firms dealing with crystalline form inventions prepare
applications in consideration of the direction of the aforementioned recent precedents of the
Korean Supreme Court.



