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[SEP] Standard Essential Patents (SEPs) are granted based on technical standards set by the
Standard Setting Organization (SSO) of the respective industry. SEPs are patents essential for the
smooth interlocking of products and devices that conform to industry standards (and contain at
least one claim that no installation or method complying with the standard can be made or used
without infringing that patent).

For example, there is an extensive range of SEPs for standard technologies such as
HDMI and USB interfaces, and 5G and LTE for mobile communications. In recent years,
industries in various countries have been actively developing those SEPs not only in

communication technologies but also in the Internet of Things (IoT) and in-vehicle networks.

[The FRAND Principle] In the past, competitors seeking to enter the market had to pay high
royalties to patent holders to obtain patent licenses, which was one of the factors that slowed
down the development of the industry. The SSO requires SEP holders to make their patented
technologies available to companies and individuals on a fair, reasonable, and non-discriminatory
licensing basis. This is known as the “FRAND” principle.

[Applicable Regulations] In Taiwan, when SEP right holders enforce their rights under the
Patent Act, not only the Patent Act but also the Fair Trade Act (equivalent to the Antimonopoly
Act and Unfair Competition Prevention Act in Japan) is applied. According to the criteria for
determining a monopoly under the Fair Trade Act, a SEP right holder who holds patent rights to a
technology standard established by an SSO is, in principle, a monopoly business. The Fair Trade
Act prohibits unfair acts by a monopoly business. In the case of SEP right holders conduct an
“unfair determination, maintenance, or modification of product prices or service fees, or other acts
of abuse of market position” constitutes unfair acts. In addition, tying sales of SEPs and non-SEPs
by SEP right holders or demanding amounts over reasonable license fees may violate the Fair
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Trade Act. In addition, if one SEP right holder agreed to grant a license to a third party based on
the FRAND principle but refuses to negotiate a third party’s license request in violation of that
agreement, or if the negotiated license terms violate the FRAND clause, this is also considered to
be an unfair trade practice under the Fair Trade Act.

[Example] One example is the Stock and Asset Purchase Agreement signed by Microsoft
Corporation (“Microsoft”) and Nokia Corporation (“Nokia”) in September 2013. In November
2013, the two companies filed a combination application before the Fair Trade Commission,
claiming that the agreement constituted a business combination under the Fair Trade Act. The
Commission approved the transaction and, under the provisions of the Fair Trade Act, stipulated
the following two conditions.

(1) “Microsoft shall not engage in unfair pricing or discriminatory treatment in the

licensing of patents related to smart mobile devices.”

(2) “Nokia must comply with the FRAND principle in licensing SEPs.”

Both companies appealed against the decision of the Fair Trade Commission.
Ultimately, however, the Supreme Administrative Court held in August 2016 that the provision
for the patentee to enforce its rights under the “FRAND” principle when acquiring a SEP is
merely a promise by the right holder to the SSO but does not prevent the Fair Trade Commission,
the competent authority with jurisdiction over the order of the competitive market in Taiwan, from

imposing conditions or restrictions on the patentee’s joinder case.

[Current Status and Issues] The FRAND principle was established to ensure smooth
technology licensing between patent owners and standard users. However, in practice, it remains
difficult to specifically reflect the licensing under this principle in SEP royalties. It is necessary to
await several judicial decisions and the full implementation of the SEP-related legal system to

solve such disputes.

(Translated by TIIP)



