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Almost every country has a system that provides relief for inventions or designs that
have been published within a certain period before the filing of the application. The Patent Act
and the Design Protection Act in Korea also explicitly provide for exceptions to the loss of
novelty. However, the specific operation of such provision differs for each country. This often
leads to cases of confusion.

The provision has two requirements. The first is the application must be filed in Korea
within 12 months of the date of first publication, and the second is that proof documents must be
submitted with the claim of exception to loss of novelty.

The period between the first publication date and the filing date in Korea must not
exceed 12 months. The priority date is not a criterion here. However, in the case of the national
phase entry of an international application, the international filing date is considered the filing
date in Korea. Therefore, if the international filing date is within 12 months of the first
publication, the condition is satisfied. In addition, in the case of a design application, based on the
Riyadh Design Law Treaty, an amendment is currently being prepared to allow an exception to
loss of novelty if the priority date is within 12 months of the first publication date.

Proof documents must be submitted along with the claim of exception to loss of
novelty. In Korea, the requirement for the time of submission of them is greatly eased. In the case
of a patent application, if the application is after the filing date and before the registration date,
the applicant may submit proof documents and the claim of exception to loss of novelty at any
time during the period in which the amendment can be submitted and during the registration
period.

For design applications, the deadline for filing is more eased than for patent
applications. Exceptions to loss of novelty may be claimed during post-registration opposition,
trial, and litigation proceedings. It means when a refusal, opposition, or invalidity claim is filed
based on a known design, it is possible to claim the exception to loss of novelty by documentary
proof.

The above requirements also apply to applications filed by foreigners. It should be
noted that each country has its own system for granted exceptions to loss of novelty, but each
country also has its own requirements for it. (Translated by TIIP)



