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IP litigation in India used to be very slow, with insufficient specialization and
predictability of judgements. This has changed significantly over the past decade. The enactment
of the Commercial Courts Act in 2015 and the establishing of an IP division in the Delhi High
Court in 2021 are expected to speed up the trial process and improve the experience of judges. In
SEP litigation, the Lava v Ericsson case 2024 referred to various divisions rendered in the 2023
case Intex v Ericsson. These past decisions will likely be used as guidelines in future litigation.
This paper shall present these decisions that will be referred to as guidelines in future SEP
litigation in India.

First, the method of calculating royalty. In the decision, the calculation approach
adopted was not a top-down approach, where the royalty is calculated based on the percentage of
the value of the SEP on a predetermined total payment, but rather based on the amount assumed
in a comparable license agreement in a similar situation. It is also important to note that when the
technology protected by the patent is a thing related to a major function, the royalty was
determined to be based on the final product, not on the minimum saleable patent working unit
(SSPPU).

It should also be noted that if the other party is deemed to be engaging in a holdout act
to prolong license negotiations, the other party is recognized as a “licensee without intent” who
has no intention of entering into a license agreement. Normally, a hold-up act in which a high
royalty is demanded by implying an injunction during negotiations is not allowed. However, if the
other party is a “licensee without intent,” a provisional injunction can be granted.

In addition to the method of calculating royalties, which is expected to result in higher
compensation and the provisional injunction against “licensee without intent,” an environment
favourable to SEP holders is being developed, such as the relaxation of requirements for deposit
money orders. This makes securing SEPs in India an option worth considering.



